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PREFACE. 

In  writing  this  book  my  first  object  has  been  to  produce 
a work  that  loill  be  a practical  guide  to  the  legal  practi- 
tioner in  the  numerous  questions  relating  to  sales  that 
come  before  him.  But  I have  also  endeavoured  to  state  the 
principles  of  the  subject  in  a manner  that  will  appeal  to 
those  who  take  what  may  be  called  a scientific  interest  in 
the  study  of  law.  With  this  object  I have  briefly  referred 
to  the  English,  French,  and  German  law  on  the  more 
important , aspects  of  sale.  It  seems  to  me  that  it  is  only 
by  this  comparative  method  that  the  lawyer  can  see  rules 
of  law  in  their  true  perspective  and  be  saved  from  imagin- 
ing that  those  to  which  he  is  accustomed,  are  the  necessary 
embodiment  of  wisdom. 

The  modest  dimensions  of  the  volume,  compared  with 
those  of  the  English  books  on  the  subject,  may  excite  sur- 
prise, But  it  must  be  remembered  that  the  number  of 
cases  and  legislative  enactments  to  be  dealt  tvith  in  an 
English  text-book  is  enormous.  Further  the  Statute  of 
Frauds  and  decisions  upon  it,  forming  an  unfortunate  ex- 
crescence on  the  English  law  of  sale,  bulk  very  largely  in 
such  text-books. 

In  this  volume  some  judgments  on  points  that  have  not 
yet  been  before  the  Appellate  Division,  are  criticised:  and 
various  anomalies  in  our  Roman-Dutch  law,  which  call  for 
legislative  amendment,  are  pointed  out.  I may  therefore 
indulge  the  hope  that  the  book  may  tend  in  some  small 
degree  to  the  improvement  and  simplification  of  the  law  in 
South  Africa  regulating  such  on  important  branch  of  com- 
mercial activity  as  sale, 

G.  T.  MORICE. 

Johannesburg. 

December,  1918. 
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Chapter  L 

THE  NATURE  OF  SALE. 


Definition.  Sale  in  Roman-Dutch  law  may  be  defined 
as  a contract,  by  which  the  one  party  (the  seller)  binds 
himself  to  deliver  or  transfer  possession  of  a thing  to 
another  (the  buyer),  together  with  the  ownership,  or  if 
this  is  impracticable,  a warranty  against  the  disturbance 
of  his  possession,  in  return  for  the  buyer  binding  himself 
to  pay  the  seller  a definite  or  ascertainable  sum  in  money. 

This  definition  is  founded  on  that  of  Grotius  (Introd. 
3,  14,  1),  who  defines  sale  as  an  “ agreement  by  which  the 
one  party  binds  himself  to  give  the  ownership  of  or  to 
warrant  against  eviction  from  a thing  (wrongly  trans- 
lated by  Maasdorp  ‘‘  to  give  and  warrant  the  owner- 
ship ”),  and  the  other  party  binds  himself  to  pay  a certain 
price  in  money."  What  Grotius  means  by  warranting 
against  eviction  [tvaring)  is  explained  by  the  following 
passage  ( Introd.  3,  14,  6)  : As  it  often  happens  that  a 
person  imagines  that  to  belong  to  him  which  is  after- 
wards found  not  to  belong  to  him,  and  the  buyer  ir»  such 
a case  would  often  not  be  well  served  by  the  transaction 
being  declared  void,  it  has  been  thought  proper  that  the 
transaction  should  remain  valid,  and  that  tlie  seller 
should  see  that  the  buyer  becomes  owner;  otherwise  that 
he  should  in  addition  to  repaying  the  purchase-price  com- 
pensate the  buyer  for  the  value  that  the  thing  was  to  him ; 
which  is  warranting  {vmren).'' 
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Giving  of  Title.  It  will  be  noted  that  in  the  definition 
given  above,  it  is  stated  to  be  the  duty  of  the  seller  to 
transfer  the  ownership  of  the  thing  sold,  or  if  this  is 
impracticable,  to  warrant  against  disturbance  of  posses- 
sion. The  words  in  Italics  are  inserted,  because,  it  is 
submitted,  they  represent  the  real  legal  aspect  of  a sale 
under  Roman-Dutch  law  in  the  present  day.  The  defini- 
tion of  Grotius  would  leave  it  in  the  choice  of  the  seller 
whether  he  was  to  transfer  the  ownership  or  not.  In 
accordance  with  such  a definition,  a person  might  sell  a 
piece  of  land  and  yet  be  under  no  obligation  to  make  the 
purchaser  owner  by  procuring  registration  in  his  name 
in  the  ofiice  of  the  Registrar  of  Deeds.  What  is  required 
in  modern  business  is  a good  title  to  the  thing  bought,  a 
right  in  rem;  and  a mere  right  of  a personal  nature  to 
be  indemnified  by  the  seller  against  eviction  is  insufficient, 
as  the  latter  may  become  insolvent.  The  obligation  of  the 
seller  to  give  the  ownership  of  the  thing  sold  is,  as  we 
shall  see,  recognised  by  the  more  modern  systems  of  law. 

Unfortunately  Roman-Dutch  law  took  as  a legacy  from 
Roman  law,  under  which  there  were  difficulties  in  giving 
ownership,  the  rule  that  the  seller  was  not  bound  to  give 
ownership,  but  only  to  warrant  free  possession  {vacua 
possGssio).  In  Roman  law  such  possession  would  subse- 
quently ripen  into  ownership  by  prescription  or  usucapio. 
But  the  seller’s  duty  was  merely — ut  rem  emptori  habere 
liceat,  non  etiam  ut  ejus  faciat — to  see  that  the  buyer 
should  have  the  enjoyment  of  the  thing,  not  also  to  make 
it  his  property  (Dig.  19,  1,  30,  1). 

The  Roman-Dutch  jurists  were  generally  content  to 
follow  the  Roman  law  in  defining  sale,  probably  thinking 
it  embodied  some  valuable  truth,  instead  of  being  the 
result  of  a historical  accident  ( Voet  18,  1, 1 ; Van  Leeuwen 
Cens.  For.  4,  19,  1;  Van  der  Linden  Inst.  1,  15,  18). 
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Their  definitions  suggest  that  the  duty  of  the  seller  was 
simply  to  deliver  possession  regardless  of  title.  But 
passages  will  be  found  in  the  authorities  showing  a truer 
view  of  the  nature  of  sale.  Thus  Huber  (Hedendaagsche 
Rechtsgeleerdheid  3,  2,  2 ) defines  a sale  as  an  “ agree- 
ment by  which  it  is  stipulated  to  transfer  the  ownership 
{eigendom)  of  a thing  for  a definite  price.”  But  he  is  not 
consistent  in  following  out  his  definition.  In  a later 
passage  (3,  5,  48 — 56)  he  lays  down  that  actual  eviction 
from  the  thing  sold,  not  merely  failure  to  make  a good 
title,  is  required  before  the  seller  is  liable  in  damages. 
Moreover,  as  other  Roman-Dutch  writers  in  their  defini- 
tions ignore  the  element  of  title,  while  insisting  on 
delivery,  Huber’s  definition  on  the  contrary  seems  to  err 
in  laying  insufficient  stress  on  physical  delivery.  Grotius 
(Introd.  3,  15,  4)  and  Pother  (Sale.  Prelim.  Art.)  both 
recognise  that,  where  the  seller  is  the  owner  of  the  thing 
sold,  he  is,  bound  to  make  the  buyer  the  owner  of  it. 

In  South  Africa  the  rule  still  remains  in  theory  that 
the  seller  is  not  bound  to  make  the  buyer  the  owner  of  the 
thing  sold.  In  the  case  Theron  and  Du  Plessis  v. 
Sckoomhie  (14  S.C.  192)  it  was  held  that  a seller  was  not 
obliged  to  give  the  actual  ownership  of  cattle  that  he  had 
sold ; though  in  that  case  the  circumstances  were  such  that 
an  understanding  that  there  was  no  obligation  to  give 
ownership  might  have  been  implied.  De  Villiers,  C.J., 
after  quoting  the  Roman  rule,  said : These  principles 
have  not  been  materially  modified  by  the  Dutch  law. 
Under  that  law  the  sale  of  a thing  belonging  to  another 
was  not  illegal,  if  made  hona  fide,  but  was  subject  to  the 
buyer’s  right  to  be  indemnified  against  eviction.”  But 
in  every-day  life  it  is  assumed  that  the  seller  must  make 
the  buyer  the  owner  of  the  thing  sold,  unless  there 
is  an  understanding  dispensing  him  from  this  obligation. 
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Moreover,  as  regards  immovable  property,  the  system 
of  registration,  fully  recognised  by  the  courts,  has  the 
effect  of  requiring  the  seller  to  make  the  purchaser 
the  owner  of  land  sold  and  not  merely  the  undisturbed 
possessor.  It  is  to  be  hoped  that  some  day  the 
present  contradiction  between  law  and  practical  usage 
will  be  put  an  end  to,  and  the  obligation  of  the  seller  to 
make  the  buyer  the  owner  of  the  thing  sold  in  the  absence 
of  an  express  or  tacit  condition  to  the  contrary,  will  be 
recognised. 

The  definition  that  has  been  given  does  not  altogether 
apply  to  the  sale  of  incorporeal  things,  such  as  an  out- 
standing debt,  or,  as  it  is  called  in  English  law,  a chose 
in  action.  Of  such  a thing  there  can  be  no  transfer  of 
possession.  The  sale  consists  in  the  cession  of  a right. 
But  where  the  right  is  of  a contractual  nature,  it  is  gene- 
rally evidenced  by  some  document,  of  which  delivery  must 
be  made;  for  instance,  a mortgage,  a policy  of  insurance. 
If  the  right  is  connected  with  immovable  property,  such 
as  a right  to  the  minerals  upon  land,  the  seller  is  bound 
as  in  the  case  of  land  to  register  the  transfer. 

English,  French,  and  German  Definitions. 

Before  comparing  the  English  law  on  the  points 
referred  to  with  the  Koman-Dutch  law,  it  must  be  borne  in 
mind  that  sale  in  the  latter  corresponds  to  the  English 
agreement  to  sell.  The  word  “ sale  ” in  English  law 
means  pro^ierly  a transaction  by  which  the  ownership  of 
the  thing  sold  passes  to  the  buyer  without  the  necessity 
of  delivery  (see  p.  108)  ; such  a transaction  may  be  said 
to  be  a contract  plus  a conveyance. 

An  agreement  to  sell  in  English  law  is  a contract  where- 
by a person  binds  himself  to  give  the  ownership  of  a thing 
sold  to  the  buyer  in  return  for  a sum  of  money.  The  legal 
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view  of  the  obligation  to  make  the  buyer  the  owner  thus 
coincides  with  the  popular  view. 

In  French  law  (Code  art.  1582)  sale  is  defined  as  a 
contract  by  which  the  one  party  binds  himself  to  deliver 
a thing  and  the  other  to  pay  for  it.’’  This  definition  is 
obviously  inadequate,  as  it  does  not  involve  the  giving  of 
any  title  together  with  delivery.  The  Code  Napoleon 
would  thus  seem  to  retain  the  old  Roman  rule  that  the 
seller  was  not  necessarily  under  an  obligation  to  give 
ownership.  But  the  leading  French  authorities  now  in- 
sist that  transfer  of  ownership  is  intended  by  the  Code 
(Benjamin  on  Sale,  (h.  VMll). 

The  German  (^ode  (art.  433)  lays  down:  “ By  the  con- 
tract of  sale  the  seller  of  the  thing  is  bound  to  deliver  the 
thing  to  the  buyer  and  to  give  him  the  ownership  of  it.” 
In  this  as  in  many  other  cases  the  German  Code  shows 
us  the  Roman  or  civil  law  in  an  advanced  stage  of  develop- 
ment. 

The  Price.  A sale  involves  an  agreement  that  a sum  of 
money,  called  the  price,  should  be  paid  by  the  buyer.  In 
Roman  law  there  was  no  sale  unless  the  price  was  fixed 
or  made  definite  by  the  agreement  of  the  parties  (Inst.  3, 
23,  1).  At  a later  ])eriod  it  was  settled  that  there  could  be 
a sale  if  both  parties  agreed  to  leave  the  fixing  of  the  price 
to  a third  party  (Inst.  3,  23,  1;  Cod.  4,  38,  15).  The 
Roman-Dutch  authorities  generally  content  themselves 
with  laying  dowm  the  Roman  law  on  the  subject. 

If  this  rule  were  applied  in  modern  practice,  it  would 
compel  us  to  exclude  from  the  legal  category  of  sales  a 
large  number  of  the  transactions  of  daily  life,  which  are 
commonly  regarded  as  sales.  When  a person  without  in- 
quiring the  price  eats  a meal  at  a restaurant  or  orders 
goods  from  a tradesman,  there  is  no  express  agreement 
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as  to  the  price.  But  it  would  be  pedantry  to  withhold  the 
name  of  sales  from  such  transactions  and  to  call  them 
innominate  contracts.  The  view  of  English  law  is  that  in 
such  cases  the  understanding  is  that  the  price  is  to  be  a 
reasonable  one  (Benjamin  on  Sales,  ch.  V.).  This  is  also 
the  rule  of  modern  Scottish  law,  which  is,  like  Roman- 
Dutch  law,  derived  from  Roman  law  (Erskine’s  Principles 
of  the  Law  of  Scotland,  ed.  1903,  p.  320).  The  French 
law  has  not  yet  abandoned  the  Roman  rule  (Code  art. 
1592).  On  the  other  hand,  the  German  Code,  which  is 
more  modern  by  a century,  provides  ( art.  144 ) that  where 
the  price  is  not  agreed  upon,  it  must  be  determined  by  the 
seller  in  an  equitable  manner. 

Under  these  circumstances  there  can  be  little  doubt  that 
the  courts  of  South  Africa  would  go  beyond  the  Roman 
law,  and  hold  that  there  is  a sale  even  when  there  has 
been  no  express  agreement  as  to  the  price  or  the  mode  of 
fixing  it.  Probably  it  would  be  considered,  following  Eng- 
lish and  Scottish  law,  that  there  was  an  implied  agree- 
ment that  the  price  should  be  a reasonable  one,  although 
the  German  view  is  more  in  accordance  with  the  real 
intention  of  the  parties.  Such  a position  is  a legitimate 
extension  of  Roman  law  in  accordance  with  the  rule  id 
certum  est  quod  certum  reddi  potest’’  (that  is  certain 
which  can  be  made  certain),  as  it  is  assumed  that  there 
is  a reasonable  price  which  can  be  ascertained.  There  is 
also  Roman-Dutch  authority  for  such  a position.  In 
Schorer’s  Notes  to  Grotius  Introd.  3,  15,  1,  note  368,  we 
find  the  following:  If  nothing  has  been  agreed  as  to  the 
price,  the  purchaser  is  bound  to  pay  as  much  as  the  thing 
is  ordinarily  worth,”  which  is  equivalent  to  saying  that 
a reasonable  price  must  be  paid.  Schorer  probably  de- 
scribed the  actual  practice  in  Holland,  although  he  quotes 
Puffendorf.  The  latter  treats  the  conclusion  of  sales  and 
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leases  without  an  express  agreement  as  to  the  price  as  a 
general  practice.  He  says  in  his  work  De  Jure  Naturae 
et  Gentium  5,  6,  1 (English  transl.)  : “As  he  who  buys 
any  commodity  without  agreeing  upon  the  price  is  sup- 
posed to  oblige  himself  to  the  common  price  of  it,  so  in 
this  contract  (letting  and  hiring),  if  terms  are  not  agreed 
upon,  it  is  left  to  the  equity  of  the  person  renting,  who  is 
nevertheless  obliged  to  give  as  much  as  is  usually  given.’' 

It  is,  of  course,  only  in  comparatively  simple  cases  that 
it  can  be  presumed  that  the  implied  agreement  of  the 
parties  was  that  a reasonable  or,  what  comes  to  the  same, 
the  usual  price,  should  be  paid.  In  other  cases,  as,  for 
instance,  the  sale  of  fixed  property,  the  sale  will  be  re- 
garded as  incomplete,  if  no  price  has  been  expressly  fixed 
(see  Colonial  Government  v.  Barlcly  West  Bridge  Co., 
Ltd.,  25  S.C.  124;  Vogts  v.  Pienaar,  11  C.T.R.  332). 

Sale  and  Exchange.  In  Roman  law  the  relation  of  sale 
to  exchange  was  much  discussed.  The  distinction  was  of 
practical  importance,  as  a contract  of  sale  was  concluded 
by  mere  agreement  {consensu)  ; while  a contract  of  ex- 
cliange  was  not  binding,  until  there  had  been  part  per- 
formance, that  is,  delivery  of  one  of  the  things  by  one  or 
other  of  the  parties  (Cod.  4,  64,  7).  It  is  different  in 
Roman-Dutch  law,  in  which  an  agreement  to  make  an 
exchange  is,  like  other  agreements  founded  on  a reason- 
able cause,  binding  on  the  parties  (Grotius  Introd.  3,  1, 
52).  Sale  is  in  reality  a species  of  exchange  in  which  the 
consideration  on  one  side  is  money.  The  distinction 
between  sale  and  exchange  is  now  of  no  importance  unless 
in  applying  a statutory  provision  which  relates  to  sales, 
but  not  to  exchanges. 

Sale  and  Hire  of  Services.  Where  there  is  a contract 
to  make  and  deliver  a thing  at  a certain  price,  as  where  a 
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tailor  aii^rees  to  make  a suit  of  clothes  for  a (uistomer,  it  is 
sometimes  diflficiilt  to  say  whether  the  contract  is  one  of 
sale  or  to  do  apiece  of  work  {locatio  ojferis  faciendi). 
Some  Roman-Dutch  authorities  (Grotius  Introd.  3,  19,  4; 
Huher  H cdriiHaagsche  Rcrhtsgeleerdheid  3,  8,  9 and  10)  lay 
down  tliat  tlie  test  whether  the  transaction  is  a sale  or  not 
is  whetlier  the  material  of  the  thing  delivered  or  the  work 
upon  it  is  of  the  greater  value.  It  has  been  decided,  how- 
ever, that  the  true  test  is  that  laid  down  in  the  Digest  (18, 
1,  05),  namely,  whether  there  is  a change  in  the  owner- 
ship of  the  materials  {I'uUocii  v.  Marsh,  1910,  T.S.  453). 
In  the  case  referred  to  the  question  was  whether  a con- 
tract by  a dentist  to  make  a set  of  artificial  teeth  for  a 
customer  was  a sale;  and  it  was  held  that  it  was.  A 
similar  decision,  also  relating  to  artificial  teeth,  was  given 
by  an  English  court  {Lee  v.  Griffin,  30  L.J.,  Q.B.  252). 

Sale  and  Auency.  Disguised  Sales.  A sale  may  be  dis- 
guised under  the  form  of  a mandate  or  agency,  as  when  A 
agrees  to  pay  a certain  sum  to  B,  and  in  consideration 
therefor  B agrees  to  give  A full  control  over  tlie  thing, 
although  B is  still  to  be  the  owner  and  A is  to  be  his  agent. 
Such  a transaction  would  be  treated  as  a sale  in  accordance 
with  tlie  maxim — phis  valet  quod  aqitur  quam  quod  simu- 
late  eoitcipitur.  The  most  important  tests  of  whether  a 
transaction  is  a sale  or  an  agency  seem  to  be  whether  a 
sum  or  service  amounting  to  the  value  of  the  thing,  has 
been  agreed  to  be  paid,  and  whether  the  owner  parts  en- 
tirely V ith  the  control  over  it. 

In  the  Privy  Oouncil  case- — Treasurer-General  v.  lAp- 
pert  (of  which  a re})ort  is  given  in  2 S.(;.  172) — Lippert 
had  entered  into  an  arrangement  with  one  Ekstein,  the 
owner  of  a piece  of  land,  by  which  he  guaranteed  its  sale 
as  a whole  or  in  lots  for  £9,09(1.  Lippert  was  to  have  the 
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sole  control  over  the  property  and  the  sales;  and  Ekstein 
was  to  give  him  an  irrevocable  power  of  attorney  to  enable 
him  to  deal  with  it  as  he  thought  fit.  Lippert  was  also  to 
guarantee  the  interest  on  the  £9,000  from  a certain  date, 
and  if  the  property  was  unsold  by  that  date,  he  was  to  take 
it  over  himself.  In  consideration  for  his  undertaking  Lip- 
pert  was  to  receive  any  surplus  over  £9,000  realised  by  the 
sale  of  the  property.  The  Privy  Council,  supporting  the 
minority  judgment  of  De  Villiers,  O.J.  in  the  Cape 
Supreme  Court  (1  S.C.  291),  held  that  the  transaction  was 
a sale,  giving  the  following  reasons : It  appears  to  their 
Lordships  that  the  Chief  Justice  was  justified  in  saying 
that  the  effect  of  the  transaction  was  to  give  Ekstpin  every 
right  which  a vendor  could  legally  claim  and  to  confer 
upon  the  defendant  (Lippert)  every  right  which  a pur- 
chaser could  legally  demand.  Does  it  make  any  difference 
that  the  parties  have  called  this  transaction  by  the  name 
of  a guarantee?  The  object  of  the  parties  seems  to  have 
been  to  obtain  all  the  benefits  of  a sale  without  subjecting 
themselves  to  the  duty  on  it  (transfer  duty),  by  giving  a 
contract  of  sale  the  colour  of  a contract  of  guarantee  or 
agency.” 

On  the  other  hand,  there  are  two  cases  in  which  trans- 
actions, conferring  large  powers  of  dealing  with  property 
and  involving  the  giving  of  an  irrevocable  power  to  sell  it, 
were  held  not  to  amount  to  sales,  because  the  owners  still 
retained  some  (*ontrol  over  the  property. 

In  the  first  of  these  cases — Darling  v.  Registrar  of  Deeds 
(1912,  A. I).  28) — the  owner  of  land,  being  unable  to  pay 
interest  or  capital  upon  a bond,  gave  an  irrevocable  power 
of  attorney  to  the  mortgagee  to  sell  the  property  at  his  dis- 
♦Tetion  or  to  take  transfer  in  his  own  name  in  full  satisfac- 
tion of  the  debt.  The  property  was  sold  by  the  mortgagee 
to  a third  party.  The  Registrar  of  Deeds  contended  that 
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there  had  first  been  a sale  to  the  mortgagee.  The  Court  of 
Appeal  held  that  there  had  been  no  such  sale,  the  debtor 
having  still  the  right,  after  giving  the  power,  to  pay  the  full 
amount  due  with  interest  and  to  claim  cancellation  of  the 
bond.  De  Villiers,  C.  J.,  said : In  the  case  of  the 
Treasurer-General  v.  Lippert  I was  satisfied  that  a sale 
was  intended,  although  the  parties  disguised  it  under  the 
form  of  a guarantee  and  a power.  In  the  present  case  the 
evidence  does  not  satisfy*  me  that  the  transaction  was  a 
colourable  one  or  that  the  parties  intended  something 
different  from  what  they  have  expressed.’^ 

In  the  Union  Gor^ernment  v.  Van  Soelen  (1916,  A.D. 
92) — a committee  represented  by  Van  Soelen  was  formed 
to  establish  a township  on  a farm  belonging  to  one  De 
Bruin.  It  was  necessary  fo  Obtain  legislative  authority  in 
connection  witli  a certain  matter  relating  to  the  township, 
and  this  involved  delay;  while  De  Bruin  desired  an  imme- 
diate payment.  It  was  therefore  agreed  between  De  Bruin 
and  the  committee  that  the  latter  should  advance  him  the 
sum  of  £5,600  in  full  payment  of  the  amount  he  was  to 
receive  for  the  land.  The  committee  was  to  obtain  full 
possession  of  the  land  for  the  purpose  of  forming  the 
township,  and  could  deal  with  it  as  owners.  De  Bruin 
undertook  to  give  a general  power,  in  reni  snani  and  irre- 
>'ocable,  to  the  committee  to  enable  them  to  have  the  farm 
proclaimed  as  a township  and  the  erren  surveyed  and  sold. 
He  also  undertook  to  give  a special  power  to  enable  the 
farm  to  be  bonded  for  £8,550,  as  security  for  the  purchase- 
price  of  the  land  and  expenses.  If  the  township  was  not 
proclaimed,  the  committee  were  given  an  option  either  to 
purchase  the  property  for  the  amount  of  the  advance 
(£5,600),  or  to  sell  to  a third  party  at  their  own  price, 
they  to  bear  the  loss,  if  it  was  sold  for  less  than  £5,600  and 
to  retain  the  profit  for  their  services,  if  it  was  sold  for 
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more.  The  Registrar  of  Deeds  claimed  that  the  agreement 
between  De  Bruin  and  the  committee  amounted  to  a sale, 
and  that  transfer-duty  was  payable  upon  it. 

The  Court  of  Appeal  held  that  the  transaction  was  not 
a sale.  Innes,  C.J.,  said  it  was  contended  that  the 
parties  had  agreed  to  a transaction  which  had  all  the  legal 
attributes  of  a sale,  and  that  their  intentions  could  not 
divest  it  of  its  real  character.  Now,  the  requisites  of  a 
sale  were  well  known,  merx,  pretium.  consensus.  There 
must  be  a merchantable  article,  an  agreed  price,  and  the 
consent  of  both  parties,  the  one  to  buy  and  the  other  to 
sell,  or  the  one  to  acquire  and  the  other  to  alienate.  It  is 
upon  the  last  of  these  elements  that  the  present  contro- 
versy turns.  The  necessity  for  the  existence  of  this  mutual 
intention  to  acquire  and  to  alienate  was  fully  recognised 
in  Lippert’s  case.  ...  In  the  matter  before  us  one 
thing  seems  clear,  and  that  is  that  the  committee  had  no 
intention  of  acquiring  the  farm  for  themselves,  either  by 
purchase  or  otherwise.  What  motive  could  tlmw  liave  for 
doing  so?  They  had  no  personal  interest  in  the  matter, 
and  there  was  no  reason  why  they  should  have  wished  to 
become  owners  of  the  land,  a great  portion  of  which  they 
would  be  obliged  to  transfer  to  the  (Government,  and  the 
remainder  of  which  they  were  obliged  to  part  with  to  in- 
tending erf-holders.  Especdally  as  it  was  possible  to  carry 
out  the  entire  scheme  as  the  mandatories  of  the  owner.’’ 
The  Judge  further  observed  that  tlie  grant  of  an  option  to 
buy,  coming  into  force  only  on  certain  conditions,  was 
inconsistent  with  the  idea  of  a sale  already  concluded. 

Bale  and  Pledge.  A transaction  may  take  place  which, 
although  having  the  form  of  a sale,  and  although  the  word 
sell  ” is  used,  is  really  a pledge,  the  intention  being  not 
to  make  over  the  property  absolutely  to  the  person  who 
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purports  to  buy,  but  merely  to  enable  him  to  hold  it  a* 
security  for  a debt.  In  Hofmei/r  v.  Gonws  (10  S.C.  115), 
a debtor  who  afterwards  became  insolvent,  had  executed 
a deed  of  sale,  by  w'hich  he  purported  to  sell  certain  goods 
to  his  father  for  the  amount  of  a debt,  the  sale  to  be  con- 
sidered cancelled  on  payment  of  the  debt.  On  the  execu- 
tion of  the  deed  of  sale,  the  goods  were  delivered  to  the 
father,  but  were  afterwards  allowed  to  remain  in  posses- 
sion of  the  debtor.  The  transaction  was  held  to  be  a 
pledge,  not  a sale. 

In  the  case  Goldinger\s  Trustee  v.  Whitelaw  and  Son 
(1917,  A.D.  f)6),  (loldinger,  having  bought  some  wagons 
from  Whitelaw  and  Son,  and  not  being  able  to  pay  for 
them,  agreed  with  Whitelaw  and  Son  that  he  should  be 
credited  with  the  price  of  the  wagons  as  if  they  were  re- 
sold to  ^Vhitelaw  and  Son,  but  he  should  retain  them  and 
sell  them  for  account  of  Whitelaw  and  Son,  the  proceeds 
to  be  remitted  to  the  latter.  It  was  held  that  the  transac- 
tion was  not  a sale,  but  a pledge,  the  object  of  which  was 
to  secure  Whitelaw  and  Sou  by  giving  them  a real  charge 
upon  the  wagons,  while  at  the  same  time  (loldinger  was 
enabled  to  deal  with  them  as  before  (see  p.  92). 

So  far  is  the  doctrine  carried  that  transactions  intended 
to  give  security  are  pledges  rather  than  sales,  that  even 
when  the  period  has  elapsed  in  which  the  debtor  has  the 
right  to  buy  back  or  return  the  thing  purported  to  have 
been  sold  by  him,  the  professed  buyer,  that  is,  the  creditor, 
does  not  become  the  owner  of  the  thing  in  his  possession, 
as  he  would  if  there  were  a true  sale.  In  Van  Rensbiirg 
V.  Weihlcn  (1916,  O.F.I).  247),  the  debtor,  who  owed  £17 
10s.  3d.,  professed  to  sell  and  delivered  to  the  creditor  a 
bicycle,  on  condition  that  it  should  become  the  creditor’s 
property  after  three  months,  the  sale  to  be  (cancelled  in 
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case  of  payment  of  the  amount  owed  within  three  months. 
The  debt  not  having  been  paid  within  three  months,  the 
creditor  sold  to  a third  party.  Held — that  the  so-called 
sale  did  not  vest  the  bicycle  in  the  creditor,  and  that  he 
had  no  right  to  sell. 

Hire-Purchase  Agreements.  A common  transaction  in 
commercial  business  is  what  is  called  a hire-purchase 
agreement.  Such  an  agreement  may  according  to  its  form 
or  the  intention  of  the  parties  be  a pledge,  a contract  of 
letting  and  hiring,  or  a sale.  When  a person,  in  order  to 
obtain  a loan  of  money,  professes  to  sell,  for  instance,  his 
furniture  to  the  lender,  and  to  hire  it  from  the  lender  on 
condition  that  it  reverts  to  the  original  owner  when  he  has 
repaid  the  loan  in  rent,  the  transaction  is  a pledge.  In 
the  English  case.  In  re  Watson  (25  Q.B.D.  27),  what  pur- 
ported to  be  a hire-purchase  agreement  was  treated  as  a 
loan  on  the  security  of  movables.  Or  the  agreement  may 
be  a lease  proper  with  the  option  of  purchasing  the  thing 
let.  This  is  tlie  case  when  the  hirer  has  the  right  to  return 
the  thing  before  he  has  paid  an  amount  in  rent  equal  to 
the  purchase-price.  In  England  a hire-purchase  agree- 
ment will  probably  be  in  this  form,  because  under  the 
Factors  Act,  1889  s.9,  a person  who  has  sold  goods  and 
parted  with  possession  of  them  cannot  reclaim  them  from 
a bona  fide  purchaser  for  value.  On  the  other  hand,  a 
hire-purchase  agreement  may  be  an  actual  sale,  the  buyer 
binding  himself  to  continue  paying  rent  until  the  pur- 
chase-price  has  been  reached,  and  it  being  further  stipu- 
lated that  the  ownership  will  not  pass  until  the  full 
amount  of  rent  has  been  paid.  In  this  case  there  is  really 
a sale  subject  to  the  purchase-price  being  paid  in  instal- 
ments, and  to  a suspensive  condition  as  regards  ownership 
(see  p.  61).  In  the  report  of  the  case  Meister  v.  Perkins 
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(4  Off.  Rep.  171)  it  is  laid  down  that  an  agreement,  by 
which  a bicycle  was  hired  at  £3  a month  to  become  the  pro* 
perty  of  the  hirer  when  £21  had  been  paid,  was  a contract 
of  letting  and  hiring,  not  a sale.  It  does  not  appear 
whether  or  not  the  hirer  bound  himself  to  pay  rent  to  the 
amount  of  £21.  If  so,  the  ruling  would  be  incorrect.  But 
it  was  not  necessary  for  the  decision  of  the  case  to  lay 
down  whether  the  contract  was  one  of  sale  or  letting  and 
hiring.  In  the  case  Davis  v.  Pretorius  (1909,  T.S.  868), 
where  a carriage  and  horses  were  let  to  Pretorius  for  six 
months  at  £15  a month,  subject  to  the  condition  that  at 
the  end  of  six  months,  if  the  rent  had  been  paid,  Pretorius 
was  to  become  the  owner,  the  court  held  that  the  transac- 
tion was  substantially  a sale  subject  to  a suspensive  con- 
dition. A similar  view  was  taken  in  the  case  Reed  Bros. 
V.  Bosch  (1914,  T.P.D.,  578).  This  is  the  usual  form  in 
South  Africa. 
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Chapter  11. 

PARTIES  TO  A SALE. 


Joint  Sales.  — Parties  under  a Disability.  — Fiduciary, 
Relation  between  Parties. 


Joint  Sales.  Any  number  of  persons  may  be  parties  to 
a sale  either  as  sellers  or  buyers.  Although  under  Roman- 
Dutch  law  two  or  more  parties  to  a contract  are  in  the 
absence  of  a special  agreement  only  liable  pro  rata  (i.e. 
where  there  are  two,  each  for  one  half,  three,  each  for  one 
third),  the  nature  of  the  seller’s  obligation  under  a con- 
tract of  sale  is  such  that  two  or  more  sellers  are  generally 
liable  in  solidum  (each  for  the  full  performance  of  the 
contract).  This  arises  from  the  fact  that  the  thing  or 
things  sold  are  generally  actually  or  legally  indivisible. 
If  for  instance  two  persons  sell  a horse,  each  is  liable  for 
its  delivery ; and  the  same  applies  to  a farm  or  even  to  so 
many  pounds  of  an  article,  if  the  intention  was  that  the  sale 
should  be  a thing  or  quantity  of  things  as  a whole.  On 
the  other  hand  Voet  (19,  2,  37)  and  Pothier  (Oblig.  324) 
lay  down  that  when  two  or  more  contractors  are  liable  in 
solidum  on  account  of  the  indivisible  nature  of  the  con- 
tract, e.g.,  to  build  a bank,  this  primarily  solidary  liability 
becomes  joint  when  it  has  been  converted  into  the  liability 
to  pay  damages  for  the  non-performance  of  the  contract 
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(See  Henwood  v.  Westlake  k Coles  5,  S.O.  311).  Although 
these  authorities  mainly  refer  to  contracts  to  do  a piece 
of  work,  the  principle  is  also  applicable  to  sales.  Thus 
if  there  have  been  several  sellers  of  a thing  and  the  buyer 
has  abandoned  his  right  of  specific  performance  and  only 
claims  damages,  each  of  such  sellers  Avould  only  be  liable 
pro  rata.  As  regards  the  joint  buyers  of  a thing,  the  claim 
against  them  for  the  price  is  always  divisible;  and  they 
are  thus  only  pro  rata  liable. 

In  the  case  of  Alcock  v Du  Preez  (1875  Biich.  130), 
the  defendant  and  a third  person  had  purchased  land 
from  the  plaintiff  without  any  stipulation  that  the  liability 
was  to  be  in  solidum.  The  third  person  had  left  the  juris- 
diction without  paying  his  share  of  the  purchase-price. 
The  defendant  had  paid  his  full  share.  The  plaintiff  now 
sued  for  the  balance  of  the  purchase-price,  tendering 
transfer.  It  was  held  that  the  defendant  was  not  liable, 
he  having  paid  his  share  of  the  purchase-price.  In  this 
case  it  was  not  considered  necessary  that  the  co-purchaser 
should  be  made  a party  to  the  action,  as  he  had  settled  out 
of  the  jurisdiction  of  the  court,  although  the  rule  is  that 
all  persons  who  are  parties  to  a contract  should  be  made 
parties  in  an  action  on  the  contract. 

In  Harnett  v.  (Hant  & Another  (25  8.C.  967)  it  was  held 
that  a tender  by  one  of  two  joint  purchasers  of  land  of 
half  the  purchase  price  does  not  entitle  such  purchaser 
to  transfer  of  an  undivided  half  of  the  land.  Maasdorp,  J., 
said  ‘‘The  defendant  (one  of  the  joint  purchasers)  has 
actually  offered  in  tiiis  case  to  pay  half  the  purchase-price 
upon  receiving  transfer  of  an  undivided  half  of  the  land 
that  was  sold.  It  appears  from  the  authorities  that  he  is 


Parties  to  a Sale 


IT 


not  entitled  to  claim  and  insist  upon  such  a right  as 
against  the  plaintiff.  If  he  desires  to  obtain  transfer  of 
half,  he  must  satisfy  the  plaintiff  in  the  full  purchase 
price,  because  the  plaintiff  is  regarded  as  having  sold 
nothing  but  the  full  property.” 

parties  Under  a Disability.  (1)  Married  Women. 

A woman  married  in  community  of  property  has  no  con- 
trol over  the  joint  estate  of  her  husband  and  herself ; the 
law  recognises  the  husband  as  sole  manager.  It  follows 
that  the  woman  cannot  bind  herself  or  others  by  her  con- 
tracts, except  as  agent  for  her  husband  (Pothier  Oblig. 
§50).  It  is  true  that  Van  der  Linden  says  that  a married 
woman’s  contracts  are  binding  in  so  far  as  they  are  clearly 
for  her  advantage  (Inst.  1,  3,  7).  But  this  seems  to  mean 
no  more  than  that  the  rule  that  no  one  can  be  benefited  at 
the  expense  of  another  applies  to  married  women  (Grotius 
Introd.  1,  5,  23)  ; it  cannot  be  taken  to  mean  that  a mar-, 
ried  woman  can  contract  as  a principal.  Applying  the 
general  rule  to  sales,  it  may  be  laid  down  that  a woman 
married  in  community  of  property  cannot  sell  or  buy  ex- 
cept as  agent  for  her  husband;  but  at  the  same  time,  she 
cannot  retain  property  that  she  has  bought  and  refuse  to 
pay  the  price  or  retain  the  money  on  a sale  and  refuse  to 
deliver  the  thing  sold. 

There  is,  however,  an  exception  to  this  rule  in  the  case 
of  a married  woman  who  is  carrying  on  a public  trade  with 
her  husband’s  consent;  such  a woman  can  buy  and  sell 
freely  so  far  as  her  trade  is  concerned.  In  South  Africa 
the  most  usual  form  of  such  trading  is  when  a married 
woman  keeps  a boarding-house.  When  this  takes  place  in 
the  name  of  a married  woman,  and  under  her  managements 
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there  can  be  no  doubt  that  she  is  a public  trader,  although 
the  mere  fact  that  a married  woman  lets  rooms  or  keeps 
boarders  does  not  make  her  a public  trader  {Boion  v. 
Mowbray  Municipality^  1911,  C.P.D.,  429). 

The  autliorities  lay  down  that  a married  woman  who  is 
a public  trader  binds  both  herself  and  her  husband  by  her 
contracts  connected  with  her  trade  (Grotius  Introd.  1,  5, 
23,  and  Bchorer’s  Note  22;  Voet  23,  2,  44).  But  they  do 
not  give  us  a consistent  theory  on  tlie  subject.  The  only 
plausible  view  seems  to  be  to  regard  the  woman  as  an 
agent  contracting  in  her  own  name,  or  as  if  she  were  prin- 
cipal, so  that  the  person  contracting  Avith  her  can  sue 
either  herself  or  her  husband.  It  is  not  inconsistent  with 
this  that  a Avoman  Avho  is  a public  trader  may  even  incur  a 
liability  through  her  husband  acting  as  her  agent  (Natal 
Bank  v.  Bond,  5 N.L.R.  178).  According  to  Avhat  appears 
to  be  the  most  correct  vieAV,  a Avoman  Avho  is  a public 
trader  can  sue  or  be  sued  Avithout  the  assistance  of  her  hus- 
band in  a contract  connected  with  her  trade  (Van  der 
Linden  Inst.  3,  2,  2;  Hill  and  Co.  v.  McClure,  1909,  T.H. 
212;  and  the  cases  quoted  in  this  case).  But  in  Cape 
Colony  the  courts  still  cling  to  the  practice  of  requiring 
the  wife  to  be  assisted  by  her  husband  (Bown  v.  Moiobray 
Municipality,  1911,  C.P.D.,  429). 

Unless  a Avoman  has  the  consent  of  her  husband  to  trade, 
she  does  not  bind  either  herself  or  her  husband  by  her  con- 
tracts as  a public  trader.  But  this  consent  is  implied  by 
the  husband’s  forbearing  to  interfere  (marito  pcrmittente 
aut  jubcndo  aut  non  contradicendo.  Voet  23,  2,  44).  If 
the  husband,  after  alloAving  his  Avife  to  trade,  subsequently 
■ withdraAVS  his  permission,  this  will  nol;  alfect  third  parties 
unless  they  have  notice  of  the  husband’s  change  of  atti- 
tude (Voet  23,  2,  44). 
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A woman  married  in  community  of  property  who  is  not 
a public  trader  can  only  sell  or  buy  as  agent  of  her  hus* 
band.  Such  agency  may  be  express  or  implied.  It  is  al- 
ways implied  in  transactions  connected  with  the  house- 
hold or  domestic  matters,  unless  the  husband  has  obtained 
an  interdict  or  other  order  from  a court  preventing  his 
wife  acting  as  his  agent  (Voet  23,  2,  46;  Grotius  Introd.  1, 
6,  22).  The  Dutch  writers  describe  the  agency  of  the  wife 
as  relating  to  ^^house-keeping’’  {huishouding^  economiae 
cura).  In  South  Africa  the  word  necessaries  ” has  been 
borrowed  from  the  English  practice.  In  the  case  of 
O’Brien  v.  Real  (1910,  T.P.D.,  707),  it  was  held  that  spec- 
tacles were  not  household  necessaries  in  the  particular  cir- 
cumstances of  that  case.  In  Johnston  v.  Powell  (26  S.C. 
35),  it  was  held  that  artificial  teeth  were  necessaries,  for 
the  purchase  of  which  the  husband  was  liable. 

When  the  husband  is  absent  from  home,  the  wife  is  en- 
titled to  sell  things  of  small  value,  such  as  cattle,  fowls, 
in  order  to  obtain  money  to  purchase  necessaries  (Du 
Prcez  V.  Cohen  Bros.,  1904,  T.S.,  157).  Where  the  hus- 
band has  entirely  disappeared,  the  court  may  order  fixed 
property  belonging  to  him  to  be  sold  for  the  benefit  of  the 
wife,  and  authorise  the  Registrar  of  Deeds  to  pass  transfer 
(Ex  parte  Zanger,  18  C.T.R.,  950;  Ex  parte  Hofmeyr,  18 
C.T.R.,  831). 

Hitherto  we  have  referred  only  to  the  case  of  a woman 
married  in  community  of  property.  Where  a woman  is 
married  out  of  community  of  property,  that  is  by  ante- 
nuptial contract,  but  without  exclusion  of  the  marital 
power,  her  position  is  practically  the  same  in  regard  to 
third  parties  as  that  of  a woman  married  in  community, 
because,  though  she  may  have  property  of  her  own,  the 
husband  is  the  legal  manager  of  it.  But  when  there  is 
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exclusion  of  the  marital  power,  as  is  the  case  in  most  mar- 
riages out  of  community,  the  woman’s  position  is  different. 
She  can  then  sell  her  own  separate  property  as  principal, 
and  pledge  her  own  credit.  The  presumption,  however,  is 
that  a married  woman,  at  least  when  buying  necessaries, 
is  pledging  her  husband’s  credit.  If  a woman  married  out 
of  community  of  property  pledges  her  husband’s  credit 
without  his  authority,  express  or  implied,  her  private 
estate  would  be  liable  on  the  same  principal  as  a person 
is  liable  for  damages  who  incorrectly  represents  that  he 
has  authority  to  act  for  another  (Blower  v.  Van  Noorden^ 
1909,  T.S.,  890).  With  regard  to  a woman  acting  as  a 
public  trader,  when  married  with  exclusion  of  the  marital 
powder,  such  a woman  could  buy  and  sell  without  the  per- 
mission of  her  husband  and  without  rendering  him  liable 
for  her  debts. 

A woman  married  in  England  after  the  Married 
Women’s  Property  Act  of  1882,  has  complete  control  over 
her  property,  if  her  husband  was  domiciled  in  England  at 
the  time.  The  rights  of  the  husband  and  wife  as  regards 
property  remain  the  same,  whatever  the  change  of  domicile 
(Blatchford  v.  Blatchford’s  Executors,  1 E.D.C.,  365; 
Chiioell  V.  Carlyon,  14  S.C.,  61;  etc.).  Therefore  such  a 
woman,  whose  husband  has  after  marriage  settled  in  South 
Africa,  seems  to  have  all  the  powers  of  buying  and  selling 
that  a woman  has  who  has  been  married  in  South  Africa 
with  the  exclusion  of  the  marital  power. 

(2)  Minors.  The  general  rule  is  that  minors  are  not 
bound  by  contracts  entered  into  by  them  without  the 
authority  of  their  parents  or  other  guardians.  It  is  not 
correct  to  say  that  such  contracts  are  void,  like  those  of 
married  women,  because  the  other  party  is  bound  by  the 
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contract,  if  the  minor  insists  upon  its  performance  (Voet 
26,  8,  2;  Pothier  Oblig.  §52). 

The  rule  is  subject  to  a number  of  exceptions.  The 
widest  exception  is  where  the  contract  is  for  the  benefit 
of  the  minor  (meliorem  suam  facit  conditionem) . This 
exception  has  been  identified  with  the  English  doctrine 
that  a minor  is  liable  for  necessaries.  But  it  is  simpler 
for  the  person  who  wishes  to  charge  a minor  under,  for 
instance,  a sale,  to  show  that  it  was  for  his  benefit  than 
that  it  was  for  a necessary,  although  the  word  necessary 
has  now  acquired  an  artificial  meaning. 

Amongst  cases  dealing  with  sales  to  minors  may  be  men- 
tioned that  of  A'e/  v.  Ditnne  Hall  aad  Co.  (8  S.C.,  16). 
In  that  case  the  defence  of  minority  was  raised  in  an 
action  for  £88,  the  price  of  goods  consisting  of  wearing- 
apparel.  The  buyer  of  the  goods,  a minor,  had  given  half 
of  the  goods  to  her  sister  and  retained  the  half  for  her- 
self. It  was  held  that  the  minor  was  not  liable  for  the 
price  of  the  half  of  the  goods  given  to  her  sister  on  the 
ground  that  she  had  not  benefited  by  these;  but  she  was 
liable  for  the  goods  that  she  had  retained  for  her  own  use. 

Another  example  of  a purchase  considered  to  be  for  the 
benefit  of  a minor  was  in  the  case  Drayton  v.  Wattrns  (18 
C.T.R.,  657) . The  purchase  of  a horse  by  a minor  was  con- 
sidered to  be  for  his  benefit,  he  having  bought  the  horse 
for  use  in  an  irregular  corps,  and  having  received  a higher 
rate  of  pay  on  account  of  supplying  his  OTvn  horse  and 
compensation  on  the  death  of  the  horse.  In  the  case  of 
Moolman  v.  Erasmus  (1910,  C.P.D.,  79),  a minor  was  held 
liable  for  the  price  of  certain  sheep  that  he  had  bought 
with  a view  of  carrying  on  farming  operations. 

A minor  is  also  liable  on  his  contracts  of  sale  when  he 
has  been  tacitly  emancipated,  that  is,  allowed  by  his 
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parents  or  gnardians  to  act  as  if  he  was  sui  juris  by  their 
permitting  him  to  carry  on  a trade  or  occupation  on  his 
own  account.  In  the  case  of  Gericke  v.  Keyter  (1879, 
Buch.  147),  a minor  had  with  the  consent  of  his  guardian 
gone  on  a trading  expedition.  His  oxen  had  become 
knocked  up,  and  he  had  exchanged  them  for  some  mules, 
horses,  and  harness,  giving  a promissory  note  as  the 
balance  of  the  price  due.  He  was  held  liable  on  the  pro- 
missory note.  In  Cairncross  v.  De  Vos  (1876,  Buch.  5), 
a minor  was  held  to  be  tacitly  emancipated,  who  was  living 
apart  from  his  parents  and  carrying  on  the  business  of  a 
blacksmith.  He  was  held  liable  for  money  advanced  to 
him,  although  it  was  not  shown  that  it  was  lent  to  him  for 
the  purposes  of  his  trade.  In  Orkin  v.  Lyons  (1908,  T.S., 
164),  a minor  was  held  liable  for  the  price  of  goods  pur- 
chased for  the  business  he  was  carrying  on.  Whether  a 
minor  has  been  tacitly  emancipated  or  not  depends  on  the 
circumstances  of  the  case;  he  may  be  emancipated  even 
while  living  with  his  parents  {Duma  v.  Bera^  1910,  T.P.D., 
928). 

Another  case  in  which  a minor  is  liable  on  contracts  of 
sale  is  where  he  has  falsely  represented  that  he  is  of  full 
age;  and  according  to  Voet  this  applies  even  to  the  sale  of 
immovable  property  (Voet  27,  9,  13).  The  principle  has 
been  acted  upon  in  South  Africa,  although  the  transactions 
have  not  been  sales  (Johnston  v.  Keiscr,  1879,  K.  166; 
Vogel  and  Co.  v.  Grecntley,  24  N.L.R.,  252). 

Further,  a sale  or  purchase  by  a minor  becomes  valid, 
when  he  has  ratified  it  on  coming  of  age,  although  there  is 
no  consideration  for  such  ratification  (Voet  26,  8,  4). 
This  power  of  ratification  is  of  importance  for  merchants 
dealing  with  minors.  As  the  onus  will  be  upon  the  party 
alleging  the  ratification,  it  is  advisable  to  have  it  in  writ- 
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ing.  In  England  contracts  entered  into  by  minors  cannot 
be  ratified  on  majority  (Infants^  Relief  Act,  1874,  s.2.) 

A sale  to  or  purchase  by  a guardian  for  a minor  or  by 
a minor  with  the  authority  of  his  guardian  is  prinia  facie 
binding.  But  it  can  be  set  aside  by  the  minor  on  attain- 
ing full  age,  if  it  is  shown  to  be  for  his  disadvantage,  by 
the  action  for  a restitutio  in  integrum  (Voet  4,  1,26). 
This  is  not  of  practical  importance  as  regards  sales  of 
movable  property ; but  it  may  be  a serious  matter  in  case 
of  sales  of  immovable  property.  The  usual  practice  is 
therefore  to  obtain  the  consent  of  the  court,  which  is  only 
given  after  an  official  investigation;  and  even  this  is  no 
insuperable  barrier  to  setting  aside  the  sale  {Ex  parte 
Wessels,  23  N.L.R.  81).  Where  the  guardian  himself  has 
sold  immovable  property  without  the  authority  of  the 
court,  it  is  not  even  necessary  to  prove  that  it  was  to  the 
disadvantage  of  the  minor;  on  reaching  majority  a vin- 
dicatory action  can  be  brought  by  the  minor  in  which  he 
claims  the  property  as  his  own  (Voet  4,  4,  16,  and  see 
judgment  of  Solomon,  J.,  in  Breytenhach  v.  Frankel  and 
Another^  1913,  A.D.,  390). 


(3)  Lunatics.  Spendthrifts.  Sales  to  or  by  lunatics 
are  void  under  Roman-Dutch  law,  because  a lunatic  is  con- 
sidered incapable  of  the  consent  which  is  necessary  to  con- 
stitute a contract  (Voet  27,  10,  3).  The  same  rule  applies 
to  persons  who  are  too  intoxicated  to  know  what  they  are 
doing  {Goodman  v.  Pritchard ^ 28  N.L.R.,  227).  A lunatic 
can  only  sell  or  buy  through  his  curator,  though,  of  course, 
he  cannot  retain  the  benefit  of  a sale  without  carrying  out 
the  obligation  on  his  own  side. 


24 


Parties  to  a Sale 


The  same  rule  applies  to  spendthrifts  who  have  been  put 
under  euratorship.  But,  unlike  lunatics,  they  can  bind 
third  parties  by  contracts  which  are  to  their  (the  spend- 
thrifts’ ) advantage,  and  when  the  euratorship  is  at  an  end, 
they  can  ratify  contracts  which  they  made  while  not 
juris  (Voet  27,  10,  9). 

Fiduciary  Relations  Betwep:n  Parties. 

The  parties  to  a sale  may  stand  in  a relationship  to  one 
another  that  interferes  with  their  right  to  deal  with  one 
another.  Sometimes  the  one  is  considered  not  to  be  a free 
agent  on  account  of  his  being  by  reason  of  the  relationship 
presumably  under  the  influence  of  the  other,  as  in  the  case 
of  a sale  by  a ward  to  his  guardian.  In  such  a case  we 
have  what  in  English  law  is  called  undue  influence.  In 
other  cases  there  is  no  question  of  undue  influence ; but  the 
one  party  acts  in  a manner  inconsistent  with  his  fiduciary 
position,  as  when  an  agent,  employed  to  sell,  buys  on  his 
own  account. 

The  fiduciary  relationship  which  has  received  most  at- 
tention in  Roman-Dutch  law  is  that  of  guardian  and  ward. 
A guardian  may  not  ordinarily  buy  from  or  sell  to  his 
ward.  But  a guardian  may  buy  the  property  of  his  ward 
at  a public  sale,  and  may  buy  the  ward’s  property  from 
a co-guardian,  if  the  transaction  is  open  and  bona  fide 
(Voet  18,  1,  9).  The  minor  on  coming  of  age  would  have 
theoretically  the  power  of  setting  aside  such  transactions, 
if  they  are  to  his  disadvantage;  but  this  power  he  has 
where  tliere  is  no  fiduciary  relationship  (p.  23). 

Curators,  executors,  trustees  of  insolvent  estates  are  in 
a similar  position  to  guardians.  They  may  have  buying 
and  selling  transactions  with  the  persons  whose  interests 
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they  have  to  protect,  if  such  transactions  are  hona  fide  and 
aboveboard.  In  the  case  Louw  v.  Hofmeyr  and  Others 
(1869,  Buch.  290),  it  was  held  that  executors  might  pur- 
chase assets  of  the  estate  from  their  co-executors,  pro- 
vided they  did  so  openly,  hona  fide,  and  for  a fair  value. 
In  Net  V.  Loiiio  (1877,  Buch.  133),  it  was  laid  down  that, 
where  an  executor  has  purchased  the  property  of  the  estate 
at  a public  auction  duly  advertised,  the  court  will  as  a rule 
throw  on  the  other  side  the  onus  of  proving  that  the  pur- 
chase was  not  hona  fide.  In  Solomon  v.  Registrar  of  Deed.^ 
(18  S.C.  160),  the  Registrar  of  Deeds  was  held  to  be  justi- 
fied in  refusing  to  pass  transfer  without  an  order,  of  court 
where  one  of  the  executors  of  an  estate  had  purchased  pro- 
perty from  it  at  a public  auction.  In  Ex  parte  Russell 
(1907,  T.S.,  19)  and  Ex  parte  Roux’s  Estate  (19,  C.T.R., 
540),  the  purchase  by  the  trustee  of  an  insolvent  estate  of 
property  belonging  to  it  was  confirmed. 

The  case  which  occurs  most  frequently  at  the  present 
day  is  that  of  buying  by  an  agent.  The  law  on  this  point 
is  thus  laid  down  by  Solomon,  J.,  in  Hargreaves  v.  Ander- 
son (1915,  A.D.,  519)  : It  is  clear  law  both  in  this  coun- 
try and  in  England  that  an  agent  employed  to  sell  cannot 
legally  purchase  the  property  entrusted  to  him  for  sale, 
and  that  his  principal  on  discovery  of  the  fact  is  entitled 
to  repudiate  the  sale.  That  is  a settled  rule,  which  is  quite 
independent  of  fraud  or  of  the  fact  that  the  agent  has 
gained  any  advantage  by  the  transaction.  Nor  does  it 
make  any  difference  whether  the  agent  is  the  sole  pur- 
chaser or  is  jointly  interested  with  others  in  the  purchase. 
The  rule  is,  however,  subject  to  this  qualification  that,  if 
the  seller  with  full  knowledge  of  the  facts  elects  to  adopt 
the  sale  to  the  agent,  it  then  becomes  binding  on  him.  It 
is  scarcely  necessary  to  quote  authorities  in  support  of 
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these  well-established  principles,  but  it  might  be  well  to 
refer  to  one  or  two  of  them.”  The  learned  Judge  then 
quotes  Voet  14,  3,  4,  and  the  case  of  Forbes^  Still  and  Co. 
V.  Sutherland  (2  Searle,  231).  He  goes  on  to  say:  It  is 
true  that  in  the  case  of  a tutor  an  exception  was  admitted 
in  Roman-Dutcli  law,  where  the  purchase  was  made  by  him 
openly  at  public  auction  (Voet  18,  1,  9),  and  the  exception 
was  recognised  as  law  in  the  case  of  Louio  v.  J.  H.  Hof- 
meyer  and,  Others  (1869,  Buch.,  290).  Whether  a similar 
qualification  sliould  be  allowed  in  the  case  of  an  agent  is 
a question  with  which  we  are  not  concerned  in  the  present 
case,  as  the  sale  was  not  by  public  auction.  Voet,  how- 
ever, in  the  passage  already  cited  (14,  3,  4)  says 
that  there  is  an  exception  according  to  modern  usage, 
where  an  agent  takes  over  goods  sent  to  him  for  sale  from 
the  very  moment  that  he  receives  them,  and  immediately 
credits  his  principal  with  the  market  price  or  the  value 
of  tlie  goods,  or  bona  fide  transfers  the  goods  in  his  own 
name,  so  that  it  is  immaterial  to  the  principal  whether 
his  goods  are  sold  to  his  agent  or  some  third  person.” 

In  the  above  case  it  was  held  that  where  the  principal 
lays  down  the  price  and  the  terms  of  the  sale,  these  are 
only  minima  which  do  not  release  the  agent  from  the  re- 
sponsibility of  getting  better  terms,  if  possible. 

I 

Other  Systems  of  Law.  English.  English  law  differs 
from  Roman-Dutch  law,  as  set  out  in  this  chapter,  in 
several  important  points,  which  can  only  be  briefly  alluded 
to. 

The  law  with  respect  to  buying  and  selling  by  married 
women  is  in  a very  unsatisfactory  condition.  Although  a 
married  woman  is  presumed  to  be  the  agent  of  her  hus- 
band as  regards  the  purchase  of  necessaries,  the  presump- 
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tion  may  be  rebutted  by  showing  that  the  husband  had 
made  other  provision  for  supplying  his  wife  with  neces- 
saries, although  the  person  selling  to  the  woman  could 
have  known  nothing  of  this.  Again,  a woman  with  separate 
property,  settled  on  her  at  marriage  (even  by  herself), 
subject  to  a restraint  on  anticipation,  does  not  bind  such 
property  by  a purchase  on  credit  on  her  own  account.  She 
only  binds  the  income  from  her  property  that  has  become 
due  at  the  time  of  the  purchase.  With  this  exception  mar- 
ried women  can  now  deal  Avith  their  separate  property  to 
the  same  extent  as  unmarried  women. 

As  regards  minors,  their  guardians  have  no  power  to  sell 
or  buy  on  their  behalf.  English  law  does  not,  like  tlTe 
Roman  law  and  most  modern  systems,  recognise  any  power 
on  the  part  of  a guardian  to  authorise  the  contract  of  his 
ward  or  contract  in  the  name  of  the  latter.  A minor  can 
buy  necessaries  and  pledge  his  credit  for  them.  But  other- 
wise any  purchase  of  goods  on  credit  is  absolutely  void  and 
cannot  be  ratified  by  him  on  attaining  majority. 

The  curatorship  of  spendthrifts  is  not  recognised  in 
English  laAv. 

The  English  law  on  the  subject  of  undue  influence  is  not 
unlike  the  Roman-Dutch  laAv  on  the  subject.  The  courts 
of  Chancery  regard  with  a jealous  eye  transactions  be- 
tween trustees  and  the  persons  for  Avhom  they  are  trus- 
tees, and  generally  the  dealings  of  those  who  are  in  a fidu- 
ciary position. 

French  Laav.  As  to  the  French  law,  the  Code  Napoleon 
(art.  217)  lays  doAvn  that  a married  woman,  even  when 
married  without  community  of  property,  cannot  alienate 
her  property  or  acquire  property  as  her  OAvn,  whether  or 
not  by  an  onerous  title,  without  the  consent  in  writing  of 
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her  husband;  but  a married  woman  who  is  a public  trader 
can  contract  without  the  consent  of  her  husband  in  the 
matter  of  her  trade. 

Minors  are  declared  incapable  of  contracting,  though, 
as  in  Roman-Dutch  laTv,  their  guardians  can  act  for  them 
(art  1124). 

With  regard  to  undue  influence,  the  Code  lays  down 
what  appear  to  be  unnecessarily  rigid  rules  as  to  a sale 
between  certain  parties.  A sale  can  only  take  place  be- 
tween a husband  and  wife  in  exceptional  cases  (art.  1595). 
Guardians  cannot  buy  the  property  of  their  wards;  nor 
can  agents  buy  property  that  they  are  appointed  to  sell 
(artt  1595—6). 


German  Law.  In  German  law  a married  woman  has  im- 
plied authority  to  bind  her  husband  in  all  matters  within 
the  scope  of  the  management  of  the  household  (Code  art. 
1357).  This  authority  is  called  the  ^^power  of  the  keys” 
(schusselgewalt.)  A married  woman  can  also  bind  her 
separate  property  by  dealings  on  her  own  account,  unless 
by  the  terms  of  the  marriage  settlement  such  property  is 
subject  to  her  husband's  control  (Code  art.  1395 — 8). 

Guardians  are  appointed  for  minors  who  are  not  subject 
to  parental  power  and  also  for  persons  of  full  age  who  are 
insane,  spendthrifts,  or  dipsomaniacs  (Code  1773,  1896). 
The  acts  of  a person  under  guardianship  without  the  guar- 
dian’s consent  are  invalid,  except  in  certain  specified  cases, 
as  where  the  person  under  guardianship  obtains  a benefit 
without  giving  a quid  pro  quo. 

As  regards  undue  influence,  German  law  contains  a 
sweeping  provision  which  goes  to  the  root  of  the  matter, 
but  leaves  more  to  the  private  opinion  of  the  judge  than 
recommends  itself  to  English  lawyers.  Article  138  (2) 
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provides  for  the  nullity  of  any  act  by  which  a person,  by 
taking  advantage  of  the  necessitous  condition,  improvi- 
dence, or  inexperience  of  another  person,  obtains  from  such 
other  person  in  his  own  favour  or  in  favour  of  a third  per- 
son, pecuniary  advantages,  the  value  of  which  exceeds  the 
value  of  the  consideration  for  which  they  are  given  or  pro- 
mised, to  such  an  extent  that  they  are  under  the  special 
circumstances  of  the  case  conspicuously  out  of  proportion 
to  such  consideration.” 
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Chapter  IIL 

THE  SUBJECT-MATTER  OF  SALE. 


The  sale  of  debts,  legacies,  res  litigiosae.  — Champertous 
and  gambling  sales. 


WiiAT  MAY  BE  SOLD.  It  is  generally  said  that  the  subject 
of  a sale  must  be  something  in  commcrcio  (the  Latin  ex- 
pression describing  what  may  be  the  object  of  commercial 
dealing,  as  distinguished  from  things  extra  commercinm). 
This,  however,  amounts  to  little  more  than  saying  that  a 
thing  may  be  sold  which  can  be  the  subject  of  a sale.  The 
most  obvious  feature  of  the  subject  of  a sale  is  that  it  must 
be  something  which  is  physically  transferable  or  capable 
of  being  enjoyed  or  used  by  another  than  the  original 
holder  of  it.  A person  cannot  sell  his  reputation,  wisdom, 
or  bodily  strength  because  these  are  not  transferable. 
Within  the  range  of  what  is  transferable,  practically  all 
things  may  be  the  subject  of  a sale,  things  movable,  im- 
movable, or  incorporeal.  The  expression  things  is  here 
used  in  its  widest  sense  to  include  the  right  to  what  is  not 
yet  existent  and  may  never  be  realised,  such  as  next  year’s 
crop,  the  fish  that  may  be  caught  in  a net  about  to  bo 
thrown,  the  goodwill  of  a hotel  or  shop. 

Rights  of  action.  Jus  retractus.  The  sale  of  rights  of 
action  or  outstanding  debts  was  in  Roman-Dutch  law  sub- 
ject to  a restriction  borrowed  from  Roman  law  and  known 
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as  the  Lex  Anastasiana  (Cod.  4,  35,  23).  The  Lex  Ana- 
etasiana  prevented  the  cessionary  of  a debt  from  recover- 
ing more  from  the  debtor  than  the  amount  that  he  had  paid 
to  the  cedent.  In  Holland,  if  a person  had  bought  a debt, 
the  debtor  had  what  was  called  a jus  retractns  or  naasting, 
entitling  him  within  a year  of  the  sale  to  extinguish  the 
debt  by  paying  the  buyer  the  price  for  which  the  latter 
had  bought  it.  Tliis  was  taken  to  be  the  law  of  South 
Africa,  until  in  1891  it  was  boldly  laid  down  that  in  this 
country  the  rule  of  Konian-Dutcli  law,  which  is  inconsis- 
tent with  modern  commercial  ideas,  had  been  abolished  by 
disuse  (^cavillc  v.  CoUcy^  9 S.C.  39). 

The  jus  rctractus  or  right  of  a third  person  to  put  him- 
self in  the  shoes  of  a previous  buyer,  Avas  not  confined  to 
the  sale  of  debts.  In  a great  part  of  Holland  it  applied 
to  purchases  of  land.  When  a person  sold  land,  his  rela- 
tives had  a right  Avithin  a year  to  take  over  the  land  from 
the  purchaser  at  the  price  that  he  had  paid  for  it.  Such  a 
custom  seems  in  ancient  times  to  liaA^e  existed  in  one  form 
or  another  over  a great  part  of  the  globe.  Something  of 
the  sort  appears  to  be  referred  to  in  the  Old  Testament 
(i5ook  of  Ruth,  ch.  IV.).  Rut  it  has  never  been  part  of 
the  Roman-Dutch  laAV  that  has  been  introduced  into  South 
Africa,  and  these  chapters  in  Grotius,  Voet,  and  others 
which  discuss  the  subject,  are  noAV  valueless. 

Sale  of  Bills  and  Notes.  A transaction  by  Avhich  a bank 
(or  an  individual)  discounts  a bill  of  exchange  or  promis- 
sory note,  is  a purchase  of  the  bill  or  note,  not  an  advance 
of  money  on  security  {De  Villicrs  v.  Roux,  1916,  C.P.D., 
295;  Maltz's  Trustee  v.  National  Bank,  1916,  C.P.D.,  430. 
See  also  Grant  on  Banking,  6th  ed.,  p.  282;  Cavanagh  on 
the  LaAV  of  Money  Securities,  2nd  ed.,  497 ; though  in  Hart 
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on  Banking,  2nd  ed.,  p.  016,  a different  opinion  is  ad- 
vanced). The  price  is  represented  by  the  sum  paid  out  by 
the  bank,  which  is  less  by  the  discount  than  the  amount 
of  the  bill  or  note.  The  former  holder  of  the  bill  or  note 
(or  his  estate)  has  no  rights  in  respect  of  the  bill  or  note; 
he  cannot  claim  to  repay  the  money  paid  to  him  by  the 
bank  and  recover  the  bill  or  note.  If,  however,  the  bill  or 
note  is  dishonoured,  the  bank  has  a special  remedy  against 
the  seller  in  the  nature  of  a warranty  under  the  Bills  of 
Exchange  laws  (s.  45  of  the  Bills  of  Exchange  Act  of  the 
Cape,  No.  19  of  1893,  and  the  same  section  of  Prod.  No.  11 
of  1902  of  the  Transvaal).  In  order  to  avail  himself  of 
this  special  remedy,  certain  formalities  are  required  in  the 
way  of  notice  and  protest.  These  belong  to  another  de- 
partment of  law  than  that  of  sale. 

Inheritances.  Legacies.  A subject  of  sale  that  received 
a good  deal  of  attention  from  the  Roman  jurists,  and  con- 
sequently also  from  the  Dutch  legal  writers,  was  an  in- 
heritance. By  an  inheritance  was  meant  the  nniversitas 
or  mass  of  rights  and  duties,  whicli  on  the  death  of  a per- 
son passed  to  his  heir  or  heirs,  what  is  noAv  called  the 
estate  of  the  deceased.  The  sale  of  an  inheritance  is  no 
longer  a matter  of  practical  interest.  Owing  to  the  dis- 
tinction made  between  the  heir  and  executor,  there  is  no 
longer  any  person  whose  interest  it  may  be  to  sell  his 
chance  of  an  eventual  surplus  in  the  estate  for  a compara- 
tively small  sum,  passing  over  to  the  buyer  the  obligation 
of  discharging  the  debts  of  the  estate.  It  is  the  duty  of 
the  modern  executor  to  liquidate  the  estate  of  a deceased 
person  by  collecting  the  debts  due  to  it  and  discharging 
those  owed  by  it;  he  is  not  personally  liable  for  any  de- 
ficiency. The  heir  or  person  to  whom  the  inheritance  falls 
is  merely  a residuary  legatee. 


The  Subject-Matter  of  Sale 


33 


There  is,  however,  one  point  of  some  importance  in  con- 
nection with  the  sale  of  an  inheritance;  namely,  the  ques- 
tion whether  there  can  be  a sale  of  the  chance  or  spes  of 
obtaining  an  inheritance,  which  would  include  a legacy, 
from  a living  person.  In  principle  there  does  not  appear 
to  be  any  objection  to  such  a sale  in  the  absence  of  any- 
thing of  the  nature  of  fraud  or  undue  influence.  But  the 
Roman-Dutch  authorities  such  as  Voet  (18,  4,  1),  Grotius 
(Introd.  3,  1,  41),  Schorer  (Note  355  to  Grotius  Introd.  3, 
14,  11)  have  followed  the  Roman  law  (Dig.  18,  4,  1)  in 
laying  down  that  there  can  be  no  sale  of  the  inheritance  of 
a living  person.  This,  however,  is  an  ignoratio  elcnchi^  as 
what  would  really  be  sold  would  be  the  chance  of  obtain- 
ing the  inheritance  on  the  person’s  death.  Schorer  says 
that  “ all  speculation  concerning  the  succession  to  a liv- 
ing person  is  wicked  and  involves  an  unpardonable  sin.” 
Yet  he  admits  that  by  ante-nuptial  contract  a person  may 
bind  himself  as  to  his  future  inheritance,  and  that  a re- 
ciprocal agreement  between  two  persons  to  leave  their  in- 
heritances to  one  another  is  valid.  But  whether  or  not  the 
rule  is  founded  on  reason,  it  clearly  forms  part  of  our  law, 
as  w'as  recognised  by  Lord  De  Villiers  in  the  case  of  Jones 
V.  Goldschmidt  (1  S.C.,  109).  It  may  therefore  be  laid 
down  that  a sale  of  the  chance  of  inheriting  property  from 
a living  person,  whether  by  way  of  legacy  or  intestacy,  is 
void. 


Things  in  litigation.  By  Roman  law  there  could  be  no 
sale  of  things  in  litigation  or  res  UtigiosaCy  by  Avhich  was 
meant  things  about  which  litigation  had  actually  com- 
menced, a mere  threat  being  insufficient.  This,  however, 
was  not  the  custom  in  Holland,  and  forms  no  part  of 
Roman-Dutch  law  (Groenewegen  Be  Leg.  Ahr.  ad  Cod.  S, 
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37 — Dc  Litirjiosis;  Grotius  Introd.  3,  14,  10;  V.d.  Kcessel 
Th.  Sel.  C30).  Tlie  pr.esent  rule  is  tiiat  a thing  which 
forms  the  subject  of  a law-suit  may  be  sold  to  a third  per- 
son, saving  the  rights  of  the  other  litigant,  if  he  is  claim- 
ing possession  of  the  thing  and  succeeds  in  his  claim,  to 
recover  possession  from  the  buyer  without  fresh  proceed- 
ings. 

Champertous  sali<:s.  Roman-Dutch  laAv  disapproved  of 
the  purchase  by  a legal  practitioner  of  a share  in  the  pro- 
ceeds of  a client’s  lawsuit,  because  this  Avould  tend  to  un- 
due influence  on  the  part  of  the  practitioner  (Voet  2,  14, 
18).  From  a different  point  of  vieAV  the  South  African 
courts,  having  adopted  the  English  doctrine  of  champerty, 
will  keenly  scrutinise  sales  savouring  of  it  Avhether  to  the 
legal  practitioner  of  the  seller  or  to  a third  person.  Sales 
of  a share  in  the  proceeds  of  an  action,  in  order  to  j>rovide 
funds  for  carrying  on  the  case,  would  no  doubt  be  regarded 
as  void,  if  the  buyer  has  stipulated  that  the  purchase-price 
is  lo  be  used  for  carrying  on  tlie  action.  In  the  case  Green 
V.  De  Villiers  and  Others  (1895,  2 O.R.,  289),  a sale  sub- 
ject to  the  condition  that  the  seller  was  to  receive  nothing, 
if  he  did  not  Avin  a case  relating  to  the  thing  sold,  Avas  held 
to  be  illegal.  On  the  other  hand,  Avhere  a person  who  had 
certain  claims  for  salary,  etc.,  against  a third  party,  sold 
these  in  return  for  money  supplied  to  carry  on  legal  pro- 
ceedings for  their  recovery,  Avithout  its  being  stipulated 
that  any  legal  proceedings  should  be  taken  or  that  the 
seller  Avas  to  have  any  share  in  the  proceeds,  the  agreement 
was  held  valid  by  Ameshoff,  J.  {James  v.  Mayne,  4 S.A.R., 
274).  It  Avould  seem  to  folloAV  from  the  rule  that  a res 
litigiosa  may  be  sold,  that  an  out-and-out  purchase  of  a 
thing  or  a share  in  a thing  as  to  Avhich  a laAvsuit  is  pend- 
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ing  or  threatening,  is  valid,  even  if  the  buyer  knows  that 
the  price  is  to  be  used  for  carrying  on  the  lawsuit. 

Gaimblixg  Sales.  A sale  of  a merely  gambling  interest, 
such  as  a ticket  in  a sweep  or  lottery,  is  not  enforceable 
by  a court,  although,  unless  the  form  of  gambling  is 
prohibited  by  statute,  it  will  not  be  void  (see  the  state- 
ment of  the  Eoman-Dutch  law  on  tlie  subject  in  Dodd  v. 
lladleij,  1905,  T.S.,  439).  But  it  is  not  always  clear 
whether  or  not  a sale  amounts  to  a. gambling  transaction. 
The  question  generally  arises  in  connection  with  the  sale 
of  shares  through  a broker.  Such  a sale  is  of  the  nature  of 
a wager  or  gambling  contract,  if  the  intention  is  that  no 
shares  should  actually  change  hands,  but  that  the  differ- 
ence in  price  between  the  shares  at  the  time  of  the  sale 
and  the  settling-day  or  at  Avhat  would  be  the  time  of  de- 
livery, is  paid  by  the  buyer  or  seller  according  as  the  shares 
have  fallen  or  risen  in  price.  This  is  the  English  law  on 
the  subject,  which  would  no  doubt  be  followed  in  South 
Africa  {Universal  StocJc  Exchange  v.  Strachan  [1S90] 
A.C.  106).  The  mere  fact  that  eitJier  party  may  at  his 
option  require  completion  of  the  purchase  does  not  pre- 
vent the  sale  from  being  a gambling  transaction. 

Other  systems  of  law.  There  are  no  important  diiTer- 
ences  between  Koman-Dutch  law  and  other  modern  sys- 
tems of  law  as  regards  the  subject  of  a sale.  English  law 
formerly  displayed  a great  reluctance  to  treat  rigiits  of 
action  or  outstanding  debts  as  a subject  of  sale.  A rigirt 
of  action  (or  chose  in  action)  in  the  older  English  law  was 
strictly  personal;  only  the  person  who  had  the  right 
originally,  could  sue  on  it.  Neither  the  benefit  nor  the 
burden  could  be  assigned.  This  was  later  ascribed  to  a 
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policy  of  discouraging  maintenance  and  champerty,  bug- 
bears of  the  older  English  judges.  It  was  no  doubt  really 
due  to  the  strict  conception  of  a contract,  the  view  of  it 
as  in  a sense  sacramental,  that  prevailed  in  early  law. 

The  practice  of  merchants  was  opposed  to  the  view  of 
the  English  courts  that  debts  were  unassignable.  Such 
practice  led  to  the  rules  which  were  afterwards  embodied 
in  the  Bills  of  Exchange  Act.  The  Courts  of  Chancery 
also  took  up  a different  attitude  and  recognised  the  assign- 
ability  of  debts  for  consideration.  When  law  was  fused 
with  equity  by  the  Judicature  Act  of  1873,  it  was  enacted 
(s.  25)  that  any  debt  or  other  legal  chose  in  action  could 
be  transferred  by  an  absolute  assignment  in  writing  under 
the  hand  of  the  assignor,  provided  notice  in  writing  was 
given  to  the  debtor.  This  does  not  mean  that  no  sale  of  a 
debt  can  take  place  otherwise  than  under  those  conditions ; 
but,  unless  they  are  complied  with,  the  assignor  and  not 
the  assignee,  must  bring  the  action  to  enforce  payment  of 
the  debt. 

With  regard  to  French  law,  the  Code  Napoleon  lays 
down  the  following  rules  as  to  the  subject  matter  of  a sale : 
Art.  1598  Everything  which  is  in  barter  may  be  sold, 
unless’  particular  laws  have  prohibited  the  alienation  of  it. 
1599.  The  sale  of  the  thing  of  another  is  void.  It  may 
give  rise  to  liability  for  damages,  when  the  buyer  was 
ignorant  that  the  thing  belonged  to  another.^’ 

1600.  No  one  can  sell  the  succession  to  a person  living, 
even  with  his  consent.  1601.  If  at  the  moment  of  sale  tlie 
thing  sold  has  perished  entirely,  the  sale  shall  be  void.” 

Further  under  art.  1965  gambling  sales  would  be  un- 
enforceable. 

The  German  law  does  not  attempt  to  define  what  may 
be  the  subject  of  a sale.  But  it  recognises  the  sale  of  debts 
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or  rights  of  action  (Civil  Code  arts.  433,  437,  438).  Art 
7G2  provides  that  no  obligation  is  created  by  gambling  and 
betting.  It  is  interesting  to  note  that  a sale  to  be  settled 
by  pa^^ment  of  differences  is  expressly  dealt  with.  Art. 
764  is  as  follows: 

If  a contract  purporting  to  be  for  the  delivery  of  goods 
or  negotiable  instruments  is  entered  into  with  the  intention 
that  the  difference  between  the  price  agreed  upon  and  the 
exchange  or  market-price  at  the  time  of  delivery,  shall  be 
paid  by  the  losing  to  the  winning  parh^,  the  contract  shall 
be  deemed  to  be  a gaming  contract.  This  applies  if  only 
one  of  the  parties  knows  or  ought  to  know  of  this 
intention.” 
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Chapter  IV. 


THE  FORjMATION  OF  THE  CONTRACT,  INCLUDING 
OFFERS  FOR  SALE,  OPTIONS,  TENDERS,  IMPER- 
FECT AGREEMENTS,  IMPLIED  TERMS,  SALES  BY 
CORRESPONDENCE,  SALES  THAT  MUST  BE  IN 

WRITING. 


Formation  of  the  Contract.  In  the  absence  of  statutory 
provisions  to  the  contrary  (p.  52),  a sale  is  concluded 
between  parties  by  the  mere  expression  of  their  agreement 
as  to  the  terms.  According  to  Roman  law  a sale  was  com- 
pleted by  the  agreement  of  the  parties  (consensu) , and  it 
was  not  necessary  that  a particular  form  of  words  should 
be  used,  as  in  the  case  of  stipnlatio,  or  that  there  should 
have  been  delivery  of  the  thing  that  was  the  subject  of  the 
contract,  as  in  the  contracts  re  (e.g.,  pledge).  The  Roman- 
Dutch  writers  adopted  the  Roman  law  on  the  point. 
Previous  to  the  adoption  of  Roman  law  in  Holland  certain 
formalities  were  in  many  cases  required  to  make  sales 
binding,  such  as  the  delivery  of  a rod  to  the  purchaser 
(fcstucatio) , throwing  the  purchaser  a straw  (hahnwerp) ^ 
or  a declaration  before  the  magistrates  called  sclicpenen. 
But  as  the  contract  of  sale  came  to  be  distinguished  from 
the  transfer  of  ownership  or  of  the  right  in  rent,  such 
formalities  became  unnecessary  so  far  as  the  contract  of 
sale  Avas  concerned  (Fockema  Andreae,  Oud-Ncdcrlandsch 
Burgerlijk  Recht,  Part  I.,  p.  189;  Part  II.,  p.  27). 
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Offers  for  Sale.  Tlie  agreement  between  the  parties  in 
the  case  of  sale,  as  in  other  contracts,  is  brought  about  by 
means  of  an  offer  (or  proposal)  and  an  acceptance.  It 
may  be  difficult  to  distinguish  between  an  offer  of  goods 
for  sale  and  an  invitation  to  the  buyer  to  make  an  offer  on 
his  side.  It  is  sometimes  assumed  that  the  mere  displaying 
or  exposure  of  goods  for  sale  constitutes  an  offer  on  the 
part  of  the  seller  (Anson  on  Contracts  ch.  I.).  Peckius 
[Be  Rc  Nautica^  1,  (1,  p.  <S19  of  his  collected  works),  in 
discussing  the  question  whether  carriers  and  innkeepers 
can  decline  to  carry  goods  or  receive  customers,  quotes 
with  ax>proval  the  opinion  of  Bartolus  that,  if  persons  have 
exposed  things  for  sale,  even  witliout  specifying  a price, 
they  can  be  compelled  to  sell  to  any  person  who  wishes  to 
buy  them  at  a x>rice  to  be  fixed  by  a reasonable  man  (bonus 
vir).  It  would  be  out  of  the  question  to  adopt  the  view  of 
Bartolus,  which  Peckius  says  was  disapproved  by  many, 
in  the  form  stated  by  him.  But  it  may  be  contended  that, 
where  goods  are  exposed  for  sale  with  prices  marked  on 
them  or  where  they  are  advertised  for  sale  at  a definite 
price,  a sale  is  concluded  when  a person  expresses  his 
readiness  to  buy  such  goods.  The  effect  of  this  would  be 
that  the  person  exposing  or  advertising  the  goods  would 
have  no  discretion  to  refuse  to  deliver  them  to  the  first 
person  Avho  was  ready  to  pay  the  price.  If  a shopman  had 
left  in  his  Avindow  an  article  marked  at  a particular  price, 
he  would  not  be  entitled  to  refuse  it  to  a person  ready  to 
buy  it,  although  it  might  be  required  by  the  shopman  as 
the  last  article  of  the  sort  on  stock.  A bookseller  sending 
a catalogue  Avith  the  price  of  books  marked  Avould  be  liable 
to  the  first,  perhaps  of  many  persons,  who  Avrote  offering 
the  price. 
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It  is  probably  true  as  stated  in  Pollock  on  Contracts 
(ch.  1)  that  whether  the  act  or  announcement  of  the 
parties  amounts  to  an  offer  or  an  invitation  to  offer 
depends  on  the  circumstances  of  each  particular  case.  But 
it  is  submitted  that,  in  the  great  majority  of  cases  where 
goods  are  exposed  or  advertised  for  sale  at  certain  prices, 
the  intention  is  not  to  make  an  offer,  but  to  invite  others 
to  make  offers  or  do  business.  The  presumption  should  be 
rather  against  than  in  favour  of  a person  intending  to 
subject  himself  to  an  obligation. 


In  the  case  CraicJey  v.  R.  (1909,  T.S.,  1105)  a person 
was  charged  with  refusing  to  leave  shop-premises  when 
requested  to  do  so.  It  appeared  that  he  had  first  bought 
a pound  of  a particular  brand  of  tobacco  that  was  adver- 
tised to  be  sold  at  a specially  cheap  rate,  and  afterwards 
asked  for  another  pound.  The  shopman  refused  to  sell 
him  the  second  pound,  and  requested  him  to  leave  the  pre- 
mises. The  accused  refused  to  go  away  without  being  sup- 
plied with  the  second  pound.  It  was  contended  on  behalf 
of  the  accused  that  he  had  a right  to  be  in  the  shop,  be- 
cause by  asking  for  the  tobacco  he  had  contracted  with  the 
shopman.  Smith,  J.,  said : In  the  present  case  it  seems 
to  me  there  is  no  contract.  The  mere  fact  that  a trades- 
man advertises  the  price  at  which  he  sells  goods  does  not 
appear  to  me  to  be  an  offer  to  any  member  of  the  public 
to  enter  the  shop  and  purchase  the  goods;  nor  do  I think 
a contract  is  concluded,  when  any  member  of  the  public 
comes  in  and  tenders  the  price  mentioned  in  the  advertise- 
ment. It  would  lead  to  extraordinary  results  if  that  were 
the  correct  view  of  the  case.”  There  is  no  real  difference 
between  a case  of  this  sort,  where  the  advertisement  of  sell- 
ing at  a particular  price  did  not  apply  to  any  specific 
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tobacco,  and  the  case  where  specific  articles  are  displayed 
with  a price  marked  on  them.  There  is  a complete  sale 
when  there  has  been  an  agreement  to  sell  and  buy  a cer- 
tain quantity  of  a material  at  a certain  price,  although 
the  risk  of  the  material  bought  does  not  pass  until  the 
quantity  has  been  weighed  or  measured  off.  (See  p.  82). 


Options  and  Rights  of  Pre-emption.  An  option  or  re- 
fusal, in  connection  with  sale,  is  a right  arising  from  a 
continuing  offer  to  sell  a thing  at  a certain  price  or  to  buy 
a thing  at  a certain  price.  It  becomes  a sale  or  purchase 
by  the  holder  of  the  right  exercising  the  option',  that  is, 
giving  notice  to  the  offeror  that  he  accepts  the  offer.  A 
right  of  preemption  is  the  right  conferred  by  a similar 
continuing  offer  to  sell  a thing  to  the  holder  of  the  right 
at  the  highest  price  offered  by  a third  party,  before  selling 
to  the  latter.  The  Dutch  word  voorheiir  as  used  in  South 
Africa  usually  means  an  option;  but  it  may  also  mean  a 
preferent  right  to  buy  (Foiiric  v.  De  Briiyn,  1914,  A.D., 
374;  Yan  Plctsen  v.  Henning,  1913,  A.D.,  82). 

Although  an  offer  does  not  of  itself  constitute  a con- 
tract, an  option  or  preemption  involves  a contract  to  keep 
the  offer  open.  Thus  according  to  English  law  there  must 
be  consideration  for  an  option  or  right  of  preemption,  un- 
less it  is  contained  in  a deed.  In  the  Cape  Colony  case, 
Gons  and  Another  v.  Van  der  Hoff  (20  S.C.,  237),  it  was 
held  that  a person  could  revoke  an  option  before  its  exer- 
cise, if  there  was  no  consideration  for  it.  And  in  Mtemhu 
V.  Webster  (21  S.C.,  323),  it  was  held  that  there  must 
be  consideration  for  the  grant  of  a right  of  pre-emption. 
But,  as  it  is  practically  certain  that  the  Court  of  Appeal 
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would  hold  that  consideration  is  not  necessary  for  the 
validity  of  a contract  under  Roman-Dutch  laAv,  these  cases 
must  be  considered  to  be  overruled.  If  the  option  had 
been  exercised  before  revocation,  it  Avas  held  that  the  ques- 
tion of  consideration  for  it  did  not  arise  {Garvie  and  Co. 
V.  Wright  and  Donald,  20,  S.C.,  421). 

An  option  may  be  given  Avithout  specification  of  time  or 
for  a definite  time.-  Potliier  {J^aJc,  sec.  476— 480),  Avho 
deals  with  options  under  the  heading  of  promcsse  de 
vcndre  (a  promise  to  sell),  says  that  if  an  option  is  given 
without  limitation  of  time,  tlie  person  Avho  has  granted 
the  option,  if  he  Avishes  to  be  discharged  from  it,  should 
obtain  an  order  of  the  court  calling  on  the  other  party  to 
exercise  his  ojition  within  a certain  time,  in  default  of 
Avhich  it  Avill  be  cancelled.  Tliis  is  not  the  vieAV  taken  in 
South  Africa,  Avhere  it  is  considered  that  an  option  Avith- 
out specification  of  time,  can  be  AvithdraAvn  by  the  grantor 
at  any  time  before  acceptance.  Tlius  in  Trcadivell  and 
Another  v.  Rohcrts  (1913,  AV.L.D.,  54),  it  was  laid  doAvn 
that  an  option  for  an  indefinite  ” time  was  either  re- 
vocable or  else  it  Avas  void  on  account  of  vagueness;  and 
the  same  principle  Avould  seem  to  ai)ply  Avhere  there  is  no 
specification  of  time.  Pothier  further  sajs  that,  Avhero 
there  is  no  specification  of  time,  length  of  time  since  the 
grant  of  the  option,  may  raise  the  presumption  that  it  has 
been  abandoned.  This  Avould  apply  in  the  present  day 
where  an  option  or  right  of  pre-emption  Avithout  limitation 
of  time  is  exercised  before  formal  revocation;  Avhich 
might  very  Avell  happen  through  its  existence  having  been 
forgotten. 

Options  are  usually  given  for  a definite  time.  When  an 
option  has  been  given  for  a certain  number  of  days,  these 
must  be  calculated  as  a rule,  not  by  taking  so  many  periods 
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of  24  hours  from  the  time  at  which  the  option  was  granted, 
but  by  counting  the  day  on  which  it  was  given  as  one  day, 
and  not  including  the  last  day.  Thus  in  Jouhert  v.  iunslbi 
1910,  A.D.,  G),  in  which  an  option  was  given  to  buy  a farm 
for  £3,550  “ within  fourteen  days  from  date  ” ( September 
21),  it  was  held  (following  an  old  case,  Cock  v.  Cape  of 
Good  Hope  Marine  Assurance  Co.,  3 Searle,  114)  that  the 
option  expired  at  midnight  on  October  4. 

An  option  or  right  of  pre-emption,  not  registered  against 
the  transfer  of  the  immovable  property  to  Avhich  it  relates, 
will  not  of  course  bind  the  purchaser  or  mortgagee  with- 
out notice,  as  it  only  gives  a right  in  personam^  If  before 
an  innocent  purchaser  has  obtained  transfer,  an  option- 
holder  applies  for  an  interdict  against  the  grantor  of  the 
option  passing  transfer,  tlie  court  will  be  chary  of  grant- 
ing such  an  interdict.  In  Kohler  v.  McKenzie  (19  S.C., 
287)  an  interdict  in  sucli  circumstances  was  refused,  De 
Villiers,  C.J.,  saying  that  the  option-holder  (who  had  not 
exercised  his  option ) had  no  better  right  to  the  assistance 
of  the  court  than  the  purchaser.  In  Hof  guard  v.  Registrar 
of  Mining  Rights  and  Others  (1908,  T.S.,  G50)  an  inter- 
dict Avas  also  refused,  although  in  this  case  the  option  had 
been  exercised.  However,  in  the  case  Thomas  v.  Robert’ 
son  (24  S.C.,  404)  the  grantor  of  an  option  Avas  inter- 
dicted by  Buchanan,  .J.,  from  passing  transfer  of  a farm 
to  his  brother  to  Avhom  he  had  sold  it,  so  long  as  the  option 
was  in  existence.  But  in  that  case  it  Avas  doubtful  whether 
the  purchaser  had  not  been  aAvare  of  the  option.  As  re- 
gards notice  and  the  mode  of  exercising  an  option,  the 
case  Naiide  v.  Malcolm  and  Another  (19  S.C.,  482)  may  be 
referred  to.  In  that  case  tAVO  lessors  had  given  their  lessee 
an  option  to  buy  the  property  leased.  One  of  the  lessors 
died  before  the  expiration  of  the  lease,  and  no  executor 


44  The  Fokmation  of  the  Contract^  etc. 

was  appointed;  while  the  other  left  Africa  for  England. 
The  option-holder,  wishing  to  exercise  his  option,  en- 
deavoured to  give  notice  by  letter  to  the  surviving  lessor; 
but  the  letter  sent  to  the  only  address  that  he  could  obtain 
was  returned  from  the  Dead  Letter  Office.  It  was  held 
that  the  notice  was  sufficient  under  the  circumstances. 
Also  that  there  had  been  a proper  exercise  of  the  option 
without  a tender  of  money,  because,  although  £700  of  the 
purchase-price  was  payable  in  cash,”  this  meant  cash 
against  transfer  of  the  property,  and  transfer  had  not  been 
offered. 

Prospecting  Contracts.  These  are  options  combined 
with  the  right  of  prospecting,  which  are  specially  provided 
for  by  Transvaal  statute-law.  Tlie  Registration  of  Deeds 
and  Titles  Act,  25  of  1909,  sec.  2,  lays  down  that  a pros- 
pecting contract  shall  mean  a notarial  deed  by  Avhich  the 
OAvner  of  land,  or  the  registered  holder  of  mineral  rights 
thereon,  grants  the  right  to  prospect  and  seek  for  any 
metals,  minerals,  mineral  oil  or  precious  stones,  together 
with  the  right  to  purchase  either  the  freehold  or  any  right 
to  metals,  minerals,  mineral  oils,  or  precious  stones  on 
that  land  or  the  right  to  lease  any  such  right.”  Secs.  25 — 
32  provide  for  the  registration  of  such  contracts  and  the 
cancellation  of  such  registration.  It  is  not  laid  down  that 
contracts  of  this  nature,  Avhich  do  not  comply  with  the 
formalities  of  the  laAV,  are  void.  The  object  of  the  law  ap- 
pears to  be  to  protect  the  holders  of  prospecting  rights 
accompanied  by  options,  against  third  parties,  who  are 
considered  to  receive  notice  of  them  by  registration. 

Tenders  for  Supplying  Goods.  A tender  for  the  supply 
of  goods  at  certain  prices,  when  there  is  no  agreement  as 


The  Formation  op  the  Contract,  etc.  45 

to  the  quantity  of  such  goods  which  will  be  required,  is 
even  after  acceptance  of  the  nature  of  an  option.  It  is  a 
continuing  offer  to  sell  goods  at  specified  prices,  which  the 
person  to  whom  the  tender  is  made  converts  into  a sale 
each  time  that  he  orders  a supply  of  the  goods  (G.N.  Ry. 
Co.  V.  Witham,  L.  R.^  9 C.P.,  16).  According  to  the 
dominant  English  view  no  contract  is  constituted  by  an 
accepted  tender,  where  no  definite  quantity  of  goods  is  to 
be  supplied.  The  acceptance  of  the  tender  is  merely  an  in- 
timation that  it  is  approved  of,  and  does  not  bind  the 
acceptor  to  order  goods  from  the  tenderer  or  not  to  order 
them  from  others.  The  tenderer  on  his  side  can  withdraw 
his  tender  at  any  time  before  an  order  has  been  given  in 
terms  of  it,  unless  there  is  consideration  for  keeping  it 
open  for  the  specified  time.  This  view,  which  has  the  ap- 
proval of  Pollock  and  Anson  (Pollock  on  Contracts,  7th 
ed.,  p.  179  note,  Anson  on  Contracts,  13tli  ed.,  p.  41  note), 
was  laid  down  by  the  Privy  Council  in  the  Canadian  case 
— The  Queen  v.  Demers  ([1900],  A.C.,  103).  The  Queen 
V.  Demers  was  followed  in  the  Transvaal  cases  Parke  v. 
Hamman  (1907,  T.H.,  47  and  Macllrath  v.  Pretoria 
Municipality  (1912,  T.P.D.,  1027)  ; and  has  noAV  been 
established  in  South  Africa  by  the  case  Union  Government 
V.  Faux,  Ltd.  (1916,  A.D.,  105).  According  to  another 
view  of  an  accepted  tender,  which  it  is  submitted  is  at 
least  psychologically  more  correct,  being  more  in  accord- 
ance with  the  intention  of  the  parties,  by  accepting  a ten- 
der the  acceptor  binds  himself  to  take  such  of  the  goods 
as  he  requires  from  the  tenderer,  that  is,  he  commits  a 
breach  of  contract  if  he  orders  such  goods  from  some  one 
else.  This  was  the  view  taken  in  the  English  case  Ford  v. 
Newth  ([1901],  1 K.B.,  683).  It  was  also  the  view 
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adopted  in  the  South  African  case  ^ocl'cr  v.  Colonial  Gov- 
ernment (1908,  3 Buell.,  A.C.,  207)  (in  which  Buchanan, 
Maasdorp,  and  Hopley,  J.J.,  upset  the  decision  of  De  Yil* 
liers,  C.J.)  It  may  be  pointed  out  that  the  principle  laid 
down  in  The  Qiiccn  v.  Demers ^ inequitable  as  it  appears 
towards  the  tenderer,  will  bear  specially  hard  upon  him 
under  Roman-Dutch  law,  as  he  cannot  withdraw  his 
tender,  if  it  is  given  for  a definite  time,  no  consideration 
being  required  for  his  obligation  to  keep  it  open,  as  would 
be  the  case  in  English  law. 


Imperfect  Agreement  of  Parties.  A sale  will  often  con- 
tain a number  of  conditions,  to  arrive  at  which  there  have 
been  a number  of  offers  and  counter-offers.  The  question 
may  arise  in  such  cases  Avhether  the  parties  have  actually 
come  to  an  agreement,  whether  they  are  ad  idem  on  all 
points,  as  disagreement  on  any  condition  Avill  prevent 
there  being  a sale.  It  would  be  out  of  the  question  to  at- 
tempt to  deal  Avith  all  the  conditions  on  Avhich  disagree- 
ment may  take  place.  But  some  cases  illustrative  of  dis- 
agreement as  to  conditions  may  be  stated. 

In  a supposed  contract  of  sale  there  may  be  lack  of 
agreement  Avith  reference  to  a thing  sold  or  Avith  reference 
to  the  price.  A good  example  of  absence  of  agreement 
with  reference  to  the  thing  sold  is  afforded  by  the  Privy 
Council  decision  in  the  Transvaal  case  Hanihiirg  v.  Pick- 
ard (1900,  T.S.,  1010).  In  this  case  it  had  been  agreed 
to  sell  a hotel  and  also  the  stock;  but  the  Privy  Council 
held  that  there  had  been  no  sale,  because  the  parties  AA^ere 
not  ad  idem  as  to  Avhat  constituted  the  stock.  Disagree- 
ments, hoAA^ever,  as  to  the  thing  to  be  sold  or  its  essential 
characteristics  Avill  be  dealt  Avith  under  the  head  of  mis- 
take (p.  170 ). 
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As  an  example  of  the  absence  of  agreement  as  to  tho 
price  Avhen  there  is  no  presumption  of  an  agreement  that 
the  price  Avas  to  be  a reasonable  one,  AA^e  have  the  case 
Colonial  Government  v.  Barldy  West  Bridge  Co..  Ltd.  (25 
S.G.,  124),  in  Avliich  the  Cape  Colonial  Government  had 
been  empoAvered  by  statute  to  buy  a bridge  from  the  per- 
son constructing  it  or  his  assigns,  after  giving  not  less 
than  six  months’  notice  in  the  Gazette.  A certain  maxi- 
mum price  Avas  laid  doAvn  in  the  statute,  and  the  Govern- 
ment Avas  authorised  to  take  over  the  bridge  at  such  price 
or  at  a price  to  be  agreed  upon.  The  Government  had 
given  notice  of  its  intention  to  purchase  the  bridge.  Tho 
six  months  had  expired;  but  no  agreement  had  been  come 
to  in  regard  to  the  price  to  be  paid.  It  Avas  held  that  there 
had  been  as  yet  no  sale  of  the  bridge,  as  the  price  had  not 
been  determined. 


In  the  case  Douglas  v.  Baynes  AAdiich  AA^nt  in  appeal  to 
the  Privy  Council  (English  Reports  [1908],  A.C.,  477; 
Transvaal  Reports,  1908,  T.S.,  1207),  the  parties  had  en- 
tered upon  a Avritten  agreement  under  Avhich  a farm  or 
piece  of  tin-bearing  land  purported  to  be  sold  for  3,700 
shares  of  £5  each  in  a syndicate  to  be  formed  for  the  “ pur- 
pose of  developing  the  farm.”  The  Prhy  Council  held 
that  there  had  been  no  agreement  as  to  the  considera- 
tion for  the  farm.  Lord  Atkinson  observed : The  case  is 
in  truth  a case  of  purchase  and  sale  of  land  A\diere  the 
price  to  be  paid  for  the  land,  the  thing  to  be  gh-en  in  ex- 
change for  it,  is  uncertain  not  only  in  value,  but  in  nature 
and  character,  namely,  a given  number  of  shares  in  a syn- 
dicate, the  nature  of  Avhose  objects,  the  extent  and  char- 
acter of  Avhose  operations,  and  the  adequacy  of  Avhose 
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working  capital  is  not  defined  or  ascertainable  with  pre- 
cision; so  that  if  the  construction  of  the  contract  con- 
tended for  by  the  plaintiff  be  adopted,  it  may  reasonably 
be  supposed  to  have  an  effect  which  the  defendant  did  not 
contemplate.’^  In  this  case,  as  the  consideration  for  the 
property  was  shares  in  a company,  not  money,  the  conr 
tract  was  not  strictly  one  of  sale.  But  the  principles  ap- 
plied are  applicable  to  a contract  of  sale. 


Implied  Terms  in  a Sale.  It  very  often  happens  that  the 
parties  to  a sale  come  to  no  express  agreement  as  to  some 
of  the  terms  of  a sale.  In  such  cases  the  sale  would  not  be 
considered  complete,  were  it  not  that  the  law  supple- 
mented the  express  agreement  by  assuming  an  implied 
agreement  as  to  the  terms  or  conditions  on  which  the  par- 
ties were  silent.  But  such  terms  can  only  be  implied,  if 
the  circumstances  are  such  that  the  implied  terms  are  to 
be  considered  to  be  in  accordance  with  the  intentions  of 
the  parties.  If  it  does  not  appear  that  such  terms  were  in 
accordance  with  the  intention  of  the  parties,  the  transac- 
tion will  simply  be  regarded  as  incomplete.  Thus  in  the 
case  Greenberg  v.  Wasclilce  (1911,  W.L.D.,  1),  where  an 
option  had  been  given  of  purchasing  property  for  £3,000, 
“payable  in  manner  as  shall  then  (sc.  on  exercising  the 
option)  be  agreed  upon,”  Wessels,  J.,  said:  “ If  A offers 
to  sell  land  to  B for  a fixed  sum,  and  B accepts  the  offer, 
then  there  is  an  implied  condition  that  the  cash  shall  be 
tendered  against  transfer.  In  other  words,  where  nothing 
Is  said  as  to  the  mode  of  payment,  a sale  of  land  for  a fixed 
price  means  that  the  price  must  be  paid  pari  passu  with 
transfer.  If,  however,  the  parties  specifically  state  that 
the  method  of  payment  is  to  be  arranged  between  them,  I 
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do  not  think  there  is  any  reason  for  an  implied  condition 
of  cash  against  transfer/’ 

The  implied  conditions  in  a sale,  which  relate  chiefly 
to  the  time  and  mode  of  delivery  of  the  thing  sold  and  the 
time  and  mode  of  payment  of  the  price  and  costs  of  trans* 
fer,  will  be  dealt  with  in  a later  chapter  under  the  head 
of  Delivery  and  Payment  (pp.  117-120).  They  are  referred 
to  here  in  order  to  emphasise  the  part  that  they  play  in  the 
formation  of  the  contract  of  sale. 


Sales  in  Writing.  When  it  is  the  intention  of  the  parties 
to  a sale  that  it  should  be  in  writing,  the  question  may 
arise  whether,  if  the  parties  are  agreed  upon  the  terms,  the 
sale  is  binding  before  it  is  put  in  writing. 

It  is  impossible  to  lay  down  any  rigid  rule  on  the  sub- 
ject that  will  be  applicable  to  all  cases.  But  according  to 
Grotius  (Introd.  3,  14,  26)  the  presumption  is  that  the 
writing  itself  does  not  form  the  contract,  but  that  the  con- 
tract already  formed  is  to  be  reduced  to  writing  to  facili- 
tate its  remembrance  and  proof.  The  position  was  aptly 
stated  by  Bristowe,  J.,  in  Graaff  v.  Cullen  (1911,  T.P.D., 
421)  : It  is  a question  of  construction  whether  it  was  the 
intention  of  the  parties  tliat  there  should  be  a contract 
prior  to  the  written  document,  or  whether  there  was  to 
be  no  contract  until  the  written  document  was  executed.” 
The  position  is  the  same  whether  the  agreement  which  is 
afterwards  to  be  put  in  writing  is  come  to  verbally  or 
by  correspondence  (as  in  the  case  Graajf  v.  Cullen  just  re- 
ferred to) . But  where  the  terms  of  a sale  are  complicated, 
it  will  be  practically  impossible  for  the  one  party  to  prove 
the  conclusion  of  an  agreement,  when  denied  by  the  other. 
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Sai.es  ry  Correspondence.  When  Concluded.  When 
a sale  takes  place  by  correspondence,  tlie  question  will 
often  arise  at  what  time  it  has  been  concluded.  Is  it 
when  the  letter  of  acceptance  is  posted  or  when  it  reaches 
the  other  party,  in  other  words,  Avlien  the  acceptance  is 
communicated  to  the  offeror?  Tliis  is  of  importance,  be- 
cause after  the  sale  has  been  concluded,  neither  party  can 
withdraw  from  it.  The  question  properly  belongs  to  the 
laAv  of  contracts  generally.  But,  as  it  arises  so  frequently 
in  the  case  of  sales,  it  will  be  well  to  consider  it. 

In  the  case  Dictricliscn  v.  Dictrichscn  (1911,  T.P.D., 
486),  in  which  the  main  point  was  whether  a document 
purporting  to  be  a sale  of  land  signed  by  the  sellers  could 
be  converted  into  a sale  under  sec.  30  of  Proclamation  8 
of  1902  (see  p.  53)  by  tlie  purchaser  (to  whom  it  had  been 
entrusted  to  have  a formal  sale  drawn  up)  signing  it  in 
the  absence  of  the  sellers,  the  question  was  raised  whether 
an  acceptance  had  to  be  communicated  to  tlie  offeror.  The 
court  decided  in  the  affirmative,  and  Wessels,  J.,  thus 
stated  the  Roman-Dutch  law  on  the  subject : This  brings 
<us  to  the  next  question  : Was  it  necessary  that  there  should 
be  an  acceptance  on  the  part  of  the  plaintiff,  and  was  it 
necessary  that  the  acceptance  should  be  communicated  to 
the  defendants?  The  only  Roman-Dutch  authority  I know 
of  which  is  absolutely  in  point  is  Grotius,  Dc  Jure  Pads 
ct  Belli  (Bk.  2,  c.  11,  sec.  15),  There  he  distinctly  says 
that  I may  make  an  offer  in  two  ways.  I can  either  make 
an  offer  and  say  that  the  contract  will  be  established  by 
your  mere  acceptance;  or  I can  make  the  offer  and  say  that 
the  contract  will  be  completed  when  I come  to  hear  of  your 
acceptance.  And  if  there  is  a doubt  (says  Grotius)  upon 
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the  matter,  Ave  must  ahA^avs  presume  that  the  second  AA^as 
the  case — that  Avhere  a unilateral  act  is  not  one  of  mere 
liberality,  but  a consensual  contract  binding  both  parties, 
in  such  a case  it  is  necessary  that  the  acceptance  be  com- 
municated to  the  offeror.  V an  der  Meulen,  also  a Roman- 
Dutch  authority,  in  commenting  on  this  passage  of 
Orotius,  expresses  the  same  vieAA^,  and  says  that  he  also  is 
of  opinion  that  it  is  necessary  to  communicate  the  accept- 
ance to  the  offeror,  and  he  quotes  a number  of  commenta- 
tors to  the  same  effect.  The  passage  in  Voet  5,  1,  73  is 
someAA'hat  obscure;  but  I think  that  the  correct  reading 
of  it  is  also  to  the  effect  that  the  acceptance  should  be  com- 
municated to  the  offeror.  It  is  perfectly  clear  tliat  this 
was  the  vieAv  of  Kotze,  C.J.,  in  the  Fern  G.M.  Co.  v.  Tobias 
(3  S.A.R.,  134) Under  these  circum- 

stances therefore  I think  that  our  laAV  requires  not  only 
acceptance,  but  that  the  acceptance  should  be  communi- 
cated to  the  offeror.  In  certain  cases  no  doubt  tlie  offer 
may  be  accepted  by  implication  or  by  a certain  method  of 
dealing;  as,  for  instance,  AA’hen  one  person  AAures  to  another 
and  offers  to  sell  goods,  there  by  implication  no  doubt  ho 
intends  that  the  offeree,  AAdien  he  accepts  the  offer,  may 
use  the  post  for  that  purpose.  I>ut  all  that  I AA'isli  to  de- 
cide noAV  is  that  an  offer  should  be  accepted  and  that  tlio 
acceptance  should  be  communicated  to  the  offeror.’^ 

It  AA’ill  be  noted  that  Wessels,  J.,  recognises  that  there  is 
an  exception  to  the  rule  that  the  acceptance  must  be  com- 
municated to  the  offeror — namely,  AAdien  the  offeror  by  im- 
plication treats  the  post  or  other  means  as  the  medium  of 
acceptance.  This  is  also  the  AdeAV  of  English  laAV,  AAdiich 
as  a rule  requires  an  acceptance  to  be  actually  communi- 
cated. This  exception  is  a very  important  one  for  business 
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purposes.  It  means  that  if  a person  has  sent  an  offer  of 
sale  by  post,  and  the  offeree  has  accepted  it,  and  posted 
the  letter,  which  has  gone  astray,  the  sale  must  be  re- 
garded as  concluded,  and  the  offeror  is  bound  though  the 
acceptance  never  reached  him  (as  in  the  well-known  Eng- 
lish case  zidams  v.  Lindsell  1 B.  and  Aid.  681).  To  avoid 
consequences  of  this  sort,  letters  containing  offers  to  sell 
should  contain  a clause  to  the  effect  that  if  the  offeror  does 
not  receive  notice  of  acceptance  within  a certain  time  the 
offer  is  cancelled.  When  the  implication  is  that  the  ac- 
ceptance is  to  be  by  post,  it  would  seem  to  follow  logically 
that  the  acceptor  cannot  revoke  his  acceptance  by  tele- 
gram when  he  has  already  accepted  by  post,  even  though 
his  telegram  reaches  the  offeror  before  his  letter  of  accept- 
ance. This  is  the  view  taken  by  Professor  Anson  (Con- 
tracts, ch.  I.,  sec.  5) . But  it  is  doubtful  whether  any  court 
would  go  this  length.  Of  course,  there  is  no  reason  why 
an  offeror  should  not  withdraw  by  telegram  the  offer  he 
has  made  by  post,  so  long  as  the  offeree  has  not  posted  his 
letter  of  acceptance. 

Sales  Required  to  be  in  Writing.  In  English  law  the 
Statute  of  Frauds,  by  its  badly  drawn  and  in  the  case  of 
goods  vexatious  provisions  as  regards  contracts  of  sale 
being  in  writing,  has  produced  a crop  of  rules  of  case-law 
which  are  somewhat  an  excrescence  in  the  English  legal 
system.  They  make  the  greater  part  of  English  textbooks 
on  sale  useless  for  persons  living  under  a different  sys- 
tem of  law,  and  prevent  this  department  of  English  com- 
mercial law  from  fitting  in  with  the  law  of  other  modern 
communities.  In  South  Africa  this  result  has  been 
avoided.  The  statutory  provisions  as  to  sales  being  in 
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writing  relate  only  to  fixed  or  immovable  property,  and 
they  are  generally  in  unambiguous  language. 

The  most  important  of  such  statutory  provisions  is  sec. 
30  of  the  Transvaal  Transfer  Duty  Proclamation,  No.  8 of 
1902,  which  is  as  follows : No  contract  of  sale  of  fixed 
property  shall  be  of  any  force  or  effect,  unless  it  be  in  writ- 
ing and  signed  by  the  parties  thereto  or  by  their  agents 
duly  authorised  in  writing.”  Fixed  property,  according  to 
sec.  2,  includes 

(1)  Land  or  the  usufruct  thereof  or  any  other 
limited  interest  therein  other  than  a lease; 

(2)  Mynpachts,  claims,  and  stands  [defined  in  the 
Precious  and  Base  Metals  Act  (No.  35  of) 
1908] ; 

(3)  Any  right  to  minerals  on  any  land.” 

Statutory  provisions  of  this  sort  have  been  in  force  for 
the  last  thirty  years.  Their  original  object  was  apparently 
to  prevent  land-owners  parting  improvidentiy  with  their 
land  or  their  rights  to  minerals  on  their  lands.  By  sec. 
14  of  Law  No.  7 of  1883,  not  now  in  force,  grants  of  rights 
to  minerals  on  land  were  invalid  unless  embodied  in  no- 
tarial deeds  and  registered  with  the  Registrar  of  Deeds. 
By  Volksraad  Resolution  of  August  12,  1886,  also  re- 
pealed, the  same  rule  was  applied  to  any  agreement  re- 
garding the  granting  of  a right  to  minerals  or  the  right 
to  mine.  By  sec.  7 of  Law  N.  20  of  1895  (now  repealed) 
sales  of  lands  were  not  to  be  held  valid  unless  contained  in 
a proper  deed  or  declaration  of  sale  {koopbrief  or  A*oop- 
verldaring)y  duly  signed  by  both  parties  (see  Davis  v. 
Executors  in  the  Estate  of  W.  P.  Prinsloo,  1899,  16  C.L. J., 
213;  Wepener  v.  Schraader,  1903,  T.S.,  629). 
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It  has  been  held  that  the  words  limited  interest  ” in 
land  in  sec.  2 (1)  of  Proclamation  No.  8 of  1902  must  be 
interpreted  to  refer  to  interests  cjiisdcin  generis  as  usu- 
fruct, in  other  words,  some  sort  of  a right  in  rem  to  land, 
and  that  they  do  not  include  an  option  or  a right  of  T)re- 
emption  (Van  der  Iloven  v.  Cutting^  1903,  T.S.,  299; 
Treadwell  and  Another  v.  Roberts,  1913,  W.L.D.,  54). 

It  has  further  been  held  that  the  words  stands  in 
sec.  2 (2)  refers  to  stands  on  gold  fields  as  defined  in  the 
Gold  Laws  and  Precious  and  Base  Metals  Act  (No.  35  of 
1908),  and  not  to  leasehold  lots  given  out  by  a private 
OAvner,  even  though  Avithin  the  limits  of  a gold  field,  or  to 
a licence  to  squat  on  claims  on  a proclaimed  gold  field  sub- 
ject to  payment  of  a monthly  sum  (Roorda  v.  Cohn, 
1903,  T.H.,  279;  Angelirin  and  Others  v.  Friedman 
1903,  T.H.,  2G7). 

Althougli  the  contract  of  sale  need  not  be  a formal  docu- 
ment, and  might  consist,  for  instance,  of  tAvo  letters  con- 
stituting an  offer  and  acceptance  (Iniies,  C.J.,  in  Jackson 
V.  Wcilhaclds  Executrix  [1907],  T.S.,  212,  at  p.  216),  tho 
writing  must  contain  an  actual  contract  of  sale.  A Avrit* 
ten  receipt  for  tlie  purchase-price  of  tlie  sale  of  land  is  not 
a contract  of  sale  (Ray wood  v.  Short,  1904,  T.H.,  218). 
Nor  are  the  declarations  of  seller  and  purchaser  made  for 
the  purpose  of  assessing  the  transfer  duty  on  a sale  of  land 
sufficient  for  purposes  of  the  law,  such  declarations  being 
merely  records  of  a past  sale  (Jackson  v.  Wcilbaclds  Exe- 
cutrix, 1907,  T.S.,  212). 

The  contract  of  sale  must  be  signed  by  both  parties. 
There  seems,  hoAvever,  no  reason  Avhy  a document 
acknoAvledging  a sale  given  by  one  party  to  the  other, 
should  not  be  signed  afterAvards  by  the  other  party,  pro- 
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vided  the  first  document.  altlionj>’li  in  form  an  acknowledg- 
ment of  ^ale  or  pnrcliase,  does  not  amonnt  merely  to  an 
offer  or  proposal.  This  seems  to  be  the  principle  involved 
in  the  decisions — Wcpcncr  v.  ^chraaclcr  (1903,  T.S.,  029) 
and  DictricJiscn  v.  DictricJiscn  (1911,  T.P.D.,  486).  In  the 
former  case,  which  was  under  Law  No.  20  of 
1895,  sec.  17  (providing  that  there  must  be  a proper  memo- 
randnm  or  declaration  of  sale  dnly  signed  by  both  par- 
ties), an  acknowledgment  of  sale  by  the  owner  was  con- 
sidered in  the  circnmstances  to  be  only  a proposal  which 
required  a written  acceptance.  In  the  latter  case  (see  p. 
53)  the  owners  of  land  had  signed  a document  purport- 
ing to  be  a sale  of  their  interest  in  the  land.  This  docu- 
ment was  taken  away  by  the  would-be  purchaser  in  order 
that  a formal  deed  of  sale  should  be  prepared.  ' Some 
months  afterwards  it  was  signed  by  him  without  the 
knowledge  of  the  sellers.  It  was  held  that  there  had  been 
no  sale  in  writing  as  required  by  the  Transvaal  Proclama- 
tion (No.  8 of  1902,  sec.  30). 

A sale  of  fixed  property  by  public  auction  need  not  be 
in  writing:  sections  22  and  23  of  the  Proclamation  take 
such  a sale  out  of  the  operation  of  sec.  .30  {ScJiuunnan  v. 
Davcy^  1908,  T.S.,  661). 

The  pieces  of  land  held  on  long  leases  from  private  per- 
sons or  township  companies  at  Johannesburg  and  else- 
where, commonly  called  stands,”  do  not  fall  under  the 
definition  of  fixed  property  in  sec.  2 of  Proclamation  No. 
8 of  1902,  tlie  word  ^^stands”  in  the  Proclamation  meaning 
stands  under  the  mining  laws.  Hence  a sale  of  such  leases 
or  leasehold  lots  need  not  be  in  writing  {Levy  v.  Phillips, 
1915,  A.D.,  139).  Formerly  under  the  Transvaal  Stamp 
Duties  Amendment  Ordinance,  No.  16  of  1905,  sec.  12,  such 
a sale  had  to  be  in  writing  as  being  a cession  of  a lease. 
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But  this  ordinance  has  been  repealed  by  a general  Stamp 
Duties  Statute  for  the  Union  (No.  30  of  1911). 

The  English  Statute  of  Frauds  was  less  strongly  worded 
than  the  Transvaal  statutes  above  referred  to.  The  former 
simply  provided  that  no  action  should  he  brought  to  charge 
a person  on  a contract  or  sale  of  land  unless  on  an  agree- 
ment written  or  signed.  Hence  the  English  courts  attached 
a certain  force  to  a verbal  sale  of  land  where  there  had 
been  part  performance  or  other  equitable  ground  for  its 
recognition.  Such  decisions  do  not  apply  to  the  Trans- 
vaal, where  the  statutes  make  a verbal  sale  altogether  in- 
valid {Anret  v.  Kcrnick,  1903,  T.H.,  445.  See  also  Jolly 
V.  Hermann’s  Executor^  1903,  T.S.,  515).  If  the  purchase- 
price  has  been  paid  on  a verbal  sale  or  improvements 
effected  on  the  land,  the  former  can  be  recovered  and  com- 
pensation for  the  latter  obtained  on  the  principle  that  no 
one  may  be  enriched  at  the  expense  of  another. 

The  question  arises  whether  the  enactment  that  a sale 
of  fixed  property  is  to  be  in  writing  makes  writing  an 
essential  part  of  the  contract  or  the  necessary  evidence  of 
the  contract,  without  which  the  court  will  not  recognise  a 
sale  of  fixed  property  wherever  situated.  The  English 
Statute  of  Frauds  is  held  only  to  lay  down  the  evidence 
required  to  prove  a sale  of  land.  The  requirements  of  the 
Statute  are  thus  considered  to  be  part  of  the  lex  fori^  and 
applicable  to  any  contract  wliich  has  to  be  established  in 
an  English  court,  wherever  the  land  that  it  deals  with  is 
situated  {Le  Roux  v.  Brown,  12  C.B.,  801).  The  question 
whether  the  Transvaal  Proclamation  is  of  the  same  effect 
on  this  point  as  the  Statute  of  Frauds  was  raised  by  the 
Privy  Council  in  Hamburg  v.  Pickard  (1906,  T.S., 
1010)  ; but  no  decision  was  given  on  the  point.  The  Trans- 
vaal court  at  a later  period  had  no  difficulty  in  deciding 
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that  the  enactment  is  a fiscal  law  to  provide  for  the  pay- 
ment of  transfer  duty,  and  is  not  part  of  the  lex  fori  (Roux 
V.  Kuils  River  Syndicate,  1912,  T.P.D.,  547).  In  other 
words,  a contract  in  writing  is  necessary  for  the  validity 
of  a sale  of  fixed  property  in  the  Transvaal.  The  enact- 
ment that  a sale  of  fixed  property  must  be  in  writing  does 
not  apply  to  a verbal  sale  of  land  outside  the  Transvaal, 
although  entered  upon  in  the  Transvaal,  because  the 
statute  makes  no  provision  for  the  sale  of  land  generally, 
but  only  of  Transvaal  land. 

Although  it  is  probable  that  an  enactment  that  sales  of 
land  must  be  in  writing  will  soon  be  passed  for  the  whole 
Union,  at  present  there  is  no  provision  to  this  effect  in 
Cape  Colony.  It  has,  however,  been  laid  down  by  the  Cape 
Court  that  it  will  not  recognise  a verbal  contract  for  the 
sale  of  land  unless  proved  by  clear  and  unimpeachable  evi- 
dence (Loubser  v.  Uos,  9 S.C.,  477).  The  same  rule  has 
been  applied  to  the  verbal  sale  of  a servitude  (Ahiboom  v. 
Vickers,  9 S.C.,  484). 

In  Natal,  with  singular  fatuity,  some  of  the  most 
troublesome  portions  of  the  English  Statute  of  Frauds 
have  been  embodied  in  the  local  law.  Thus  Law  12  of 
1884,  sec.  1 (b),  provides  that  no  action  shall  be  main- 
tained on  any  contract  ....  for  the  sale  of  any  im- 
movable property  or  any  interest  therein,  unless  and  save 
so  far  as  such  contract  shall  be  evidenced  by  some  writing 
signed  by  or  on  behalf  of  the  person  sought  to  be  made 
liable  thereon” ; sec.  1(d)  applies  the  same  rule  to  any  con- 
tract not  to  be  performed  within  one  year  from  the  mak- 
ing thereof,  except  a contract  with  regard  to  standing 
crops.  In  the  case  Mallandain  v.  Mangena  (14  N.L.R.,  50) 
the  defendant  gave  a power  of  attorney  to  an  agent  to  sell 
his  interest  in  land.  The  agent  sold  to  the  plaintiff  by 


58  The  Formation  of  the  Contract^  etc. 

verbal  contract.  The  defendant  therefore  authorised  tho 
agent  to  transfer  the  interest  by  a power  of  attorney  which 
omitted  to  name  the  transferee.  It  was  held  that  there 
was  sufficient  evidence  ^vithin  the  meaning  of  Law  12  of 
1881  to  enable  the  court  to  enforce  the  contract. 

In  the  Orange  Free  State  the  statute  law  on  the  subject 
of  the  sale  of  land  is  tlie  same  as  in  the  Transvaal,  sec.  49 
of  Ordinance  12  of  190G  being  identical  with  sec.  30  of  the 
Transvaal  Proclamation  8 of  1902.  In  Sturt  v.  Roos 
(1907,  O.R.C.,  1),  it  was  held  that  a promise  to  sell  land 
in  the  future  was  void,  if  it  did  not  comply  Avith  the  pro- 
visions of  sec.  49  of  Ordinance  12  of  1906. 

i 

English,  French,  and  German  Law  on  Writing  in 

Sales. 

With  regard  to  writing  in  sales  under  English  law,  the 
Statute  of  Frauds,  sec.  6,  provides  that  no  action  shall  be 
brought  to  charge  any  person  on  a contract  or  sale  of 

lands,  tenements,  or  hereditaments  ’’  unless  on  a signed 
writing.  Further,  a sale  of  land  Avhich  transfers  the 
ownersliip  must  be  by  deed  under  seal. 

The  Statute  of  Frauds  also  contained  a provision  as  to 
writing  in  the  sale  of  goods  or  movables,  Avhich  has  been 
embodied  in  the  Sale  of  Goods  Act,  1893.  This  renders 
a sale  of  goods  of  the  value  of  £10  or  upwards  unenforce- 
able unless  there  has  been  acceptance  or  receipt  in  part  or 
earnest  to  bind  the  bargain,  or  jiart  payment,  or  unless 
there  is  some  note  or  memorandum  in  Avriting  of  the  con- 
tract signed  by  the  party  to  be  charged  thereAvith  or  his 
agent.  The  expediency  of  this  provision  is  doubtful  (Sal- 
mond’s  Jurisprudence,  4th  ed.,  p.  447). 

In  French  laAv  there  appear  to  be  no  provisions  requir- 
ing sales  either  of  lands  or  goods  to  be  in  Avriting. 
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In  German  law  sales  need  not  as  a rule  be  in  writinj^; 
nor  is  any  formality  required.  But  sales  of  immovable 
property  must  be  by  public  act,  that  is,  by  an  act  before 
a notary  or  a judicial  officer  (Civil  Code,  art.  313,  2033, 
2376).  We  may  compare  tlie  latter  provision  to  the  old 
law  of  the  Transvaal  that  contracts  as  to  the  sale  of 
mineral  rights  and  to  the  present  law,  that  prospecting 
contracts  must  be  by  notarial  deed  (Volksraad  Resolution 
of  August  12,  1886;  Act  25  of  1909,  sec.  25,  etc.). 

English,  French,  and  German  Law  on  Completion  op 
Bales  by  Correspondence.  According  to  English  law  a 
contract  of  sale  is  not  complete  until  the  acceptance  of  the 
offer  is  communicated  to  or  comes  to  the  knowledge  of  the 
offeror.  This  is  called  the  vernelimnun<jstheorie  (communi- 
cation-theory). But  the  theory  is  greatl}^  modified  in  its 
practical  application  by  the  doctrine  that , where  the 
offeror  implies  that  the  post  or  telegraph  can  be  used  as 
the  medium  of  acceptance,  posting  the  letter  of  acceptance 
or  telegraphing  acceptance  is  communicating  the  accept- 
ance to  the  offeror. 

In  French  law,  the  Code  Napoleon  lays  down  no  de- 
finite rule.  But  the  view  that  is  considered  most  in  ac- 
cordance with  it  is  tliat  a contract  is  concluded  Avlien  there 
has  been  some  act  evidencing  acceptance  ( Baudry-Lacan- 
tinerie  and  Barde's  Ohlicjations,  vol.  I.  p.  57).  The  con- 
currence of  minds  which  constitutes  consent  is  considered 
to  take  place  when  the  offer  is  mentally  accepted  by  the 
person  to  whom  it  is  made.  But  for  legal  purposes  there 
must  be  some  provable  act,  such  as  sending  off  a letter  of 
acceptance  or  other  expression  of  the  intention  to  accept. 
This  is  called  the  (iusscrungWicoric  (utterance  or  expres- 
sion-theory). 
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German  Taw  adopts  another  view  still:  namely,  the 
empfangststheorie  (receipt- theory).  According  to  this 
view  a contract  of  sale  is  concluded  when  the  acceptance 
reaches  or  is  received  by  the  offeror,  although  it  does  not 
come  to  his  knowledge  ( Civil  Code,  art.  130  ( 1 ) . German 
law,  however,  like  English  law,  does  not  carry  out  con- 
sistently any  one  theory. 
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Chapter  V. 

CONDITIONAL  SALES  INCLUDING  SUSPENSIVE 
CONDITIONS,  RESOLUTIVE  CONDITIONS,  SALES 
F.Y  SAMPLE  AND  DESCRIPTION,  ADDICTIO  IN 
DIEM,  EARNEST  MONEY. 


The  normal  contract  of  sale  consists  in  an  agreement 
that  the  seller  is  immediately  to  deliver  the  thing  sold  to 
the  buyer  and  make  him  the  owner  of  it,  and  the  buyer  is 
to  pay  the  price  contemporaneously  with  such  delivery. 
But  it  is  in  the  power  of  the  parties  to  make  all  sorts  of 
conditions  varying,  suspending,  or  nullifying  this  agree- 
ment. Certain  of  these  conditions  have  on  account  of  their 
frequency  or  from  historical  or  other  reasons  received 
special  attention  from  the  law ; and  these  form  the  subject 
of  the  present  chapter. 

Suspensive  Conditions.  A conditional  sale  may  be  said 
to  be  an  agreement  containing  a term  or  condition  the  non- 
fulfilment  of  which  prevents  there  being  a sale  or  cancels 
a sale  already  concluded.  We  may  therefore  divide  such 
conditions  into  suspensive  and  resolutive^  conditions 
which  prevent  a sale  being  brought  about  and  conditions 
which  nullify  an  existing  sale.  In  English  law  the  first 
class  of  conditions  are  called  conditions  precedent,  and  the 
other  class  conditions  subsequent. 

A common  example  of  a sale  subject  to  a suspensive 
condition  is  a condition  to  the  effect  that,  though  the  thing 
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sold  is  delivered  to  the  buyer,  there  shall  be  no  sale,  or 
more  generally  the  ownership  shall  not  be  transferred, 
until  the  purchase-price  has  been  paid  in  full.  This  form 
of  condition  was  called  in  Roman  law  the  pactum  reset- 
vati  dominii.  It  seems  doubtful  whether  the  condition 
that  the  ownership  of  the  thing  sold  shall  not  pass  is  cor- 
rectly regarded  as  a suspensive  condition,  that  is,  prevents 
there  being  a sale.  But  if  we  look  upon  a sale  as  essen- 
tially involving  an  obligation  on  the  part  of  the  seller  to 
give  the  ownership  of  the  thing  sold,  then  we  may  say  that 
a condition  that  the  ownership  shall  not  pass  prevents  or 
suspends  the  sale.  In  any  case  this  is  the  view  taken  in 
South  Africa.  Thus  in  the  case  Quirk’s  Trustees  v.  As- 
signees of  Liddle  (3  S.C.,  322),  where  a sale  was  subject 
to  a condition  that  the  ownership  in  goods  was  not  to  pass 
until  the  last  of  certain  bills  for  the  purchase-price  had 
been  paid,  De  Villiers,  C. J.,  said : “ In  my  opinion  the  con- 
dition meant  no  more  than  that  there  should  be  no  sale 
until  the  last  instalment  was  paid.”  The  same  view  ap- 
pears to  have  been  laid  down  by  the  courts  of  Scotland, 
although  it  is  criticised  by  a recent  textbook  (Brownes 
Sale  of  Goods  Act,  1893,  in  its  Application  to  Scotland,  p. 
100). 

. When  there  is  an  agreement  to  sell  subject  to  a suspen 
give  condition,  the  sale  is  considered  only  to  take  place  at 
the  date  when  the  condition  has  been  fulfilled.  Thus  in 
the  case  Provident  Land  Trusty  Ltd.  v.  Union  Government 
(1911,  A.D.,  615),  where  a company  had  given  a person 
possession  of  land  under  an  agreement  that  he  should  pay 
so  much  per  month,  and  the  land  should  become  his  when 
a certain  sum  had  been  paid,  it  was  held  that  there  had 
been  no  sale  until  the  final  instalment  had  been  paid  and 
that  the  date  of  such  payment  was  the  date  of  the  sale  for 
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the  purpose  of  payment  of  transfer-duty.  Accordingly 
none  of  the  incidents  of  a sale  take  effect  until  the  sus- 
pensive condition  has  been  fulfilled;  the  risks  and  profits 
do  not  pass  to  the  intending  buyer  (see  p.  77).  For  the 
same  reason  if  the  intending  buyer  makes  over  the  thing 
to  a third  party,  although  the  latter  may  be  entirely  with- 
out notice  of  any  defect  in  the  possessor’s  title,  the  owner 
can  reclaim  it  from  him;  and  if  the  intending  buyer  be- 
comes insolvent,  the  thing  subject  to  the  agreement  does 
not  fall  into  his  estate  {Quirk’s  Trustee  v.  Liddle’s  As- 
signees, 3 S.C.,  322;  Harcomhe  and  Rylands  v.  Indelsohn’s 
Trustee,  4 S.C.,  225;  Phipps  v.  Miller’s  Trustee,  6 N.L.R., 
203;  see  also  p.  106).  The  owner,  however,  may  be  estop-  • 
ped  from  disputing  the  possessor’s  power  to  sell.  Thus  in 
Fazi  Booij  V.  Short  (2  E.D.C.,  301),  where  the  defendant 
sold  a horse  to  one  G,  subject  to  the  condition  that  it ' 
should  remain  the  defendant’s  property  until  paid  for,  and 
the  defendant  allowed  G.  to  deliver  the  horse  to  the  plain- 
tiff in  exchange  for  a mare,  it  was  held  that  the  defendant 
had  waived  his  right  to  reclaim  the  horse  from  the  plain- 
tiff on  the  failure  of  G.  to  pay  the  purchase-price. 

An  interesting  case  in  connection  with  a suspensive  con- 
dition is  that  of  MacDonald,  Ltd.,  v.  Radin,  N.  ().,  and  the 
Pot  chef  stroom  Dairies  and  Industries  Co.,  Ltd.  (1915, 
A.D.,  454).  MacDonald,  Ltd.,  sold  certain  refrigerating 
plant  to  one  Jacobson  under  an  agreement  by  which  the 
sellers  were  to  erect  the  plant  on  a piece  of  land  or  pre- 
mises occupied  by  Jacobson.  The  plant  was  sold  to  Jacob- 
son on  condition  that  he  should  not  become  the  owner  of 
it  until  the  purchase-price  was  paid,  and  in  case  of  default 
of  the  stipulated  payments  the  sellers  could  enter  on  the 
premises  and  remove  the  plant.  The  plant  was  attached 
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to  the  premises  by  bolts  embedded  in  concrete  foundations 
or  passing  through  the  wall  of  a building;  but  it  could 
be  removed  without  injury  to  the  premises.  The  premises 
in  question  had  been  bought  on  condition  that  if  any  in- 
stalment of  the  purchase-price  was  not  paid  when  due,  the 
vendors  should  have  the  right  to  cancel  the  sale  and  claim 
all  improvements  as  forfeited.  Jacobson  failed  to  pay  an 
instalment  of  the  purchase-price  of  the  premises,  and  the 
vendors  cancelled  the  sale,  and  claimed  the  plant  as  an 
improvement.  But  it  was  held  by  the  Court  of  Appeal 
(Solomon  and  Wessels,  J.J.,  dissenting)  that  the  sellers 
of  the  machinery  had  not  under  the  circumstances  of  the 
sale  lost  the  ownership  of  the  machinery  by  its  becoming  a 
fixture  to  the  land.  It  was  admitted  that  the  decision  was 
not  in  accordance  with  the  English  decisions  on  the  sub- 
ject. 

(For  the  risk  and  profit  in  the  case  of  sales  subject  to  a 
suspensive  condition,  see  p.  77). 


Resolutive  Conditions.  A sale  is  subject  to  a resolutive 
condition  when  there  is  an  agreement  that  it  is  to  become 
void  or  be  liable  to  cancellation,  if  a certain  condition  is 
not  fulfilled.  The  most  usual  condition  of  this  nature  is 
'what  is  called  a lex  comm/lssoria  (lex  being  used  in  the 
sense  of  a condition),  namely,  that  the  sale  shall  be  void, 
if  the  purchase-price  or  some  instalment  of  it  is  not  paid 
within  a certain  time.  Such  a condition  may  have  given 
good  security  for  the  payment  of  the  purchase-price  of  a 
thing  sold  in  Roman  times.  But  it  is  not  effective  as  a 
security  in  modern  business,  since,  as  there  has  been  a sale 
and  also  delivery  (see  p.  91),  the  buyer  can  give  a good 
title  to  a third  party,  and  if  he  becomes  insolvent  the  thing 
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sold  falls  to  his  estate;  further,  it  can  be  seized  by  a credi- 
tor in  execution  as  being  part  of  the  debtor’s  property 
(Keytcr  v.  Barry’s  Executor  (1879,  Buch.,  175).  The  rish 
and  profit  of  the  thing  sold,  of  course,  pass  to  the  buyer, 
while  the  sale  subsists. 

The  only  point  of  difficulty  in  connection  with  a sale 
subject  to  a resolutive  condition  is  as  to  the  effect  of  the 
non-fulfilment  of  the  condition.  The  sale  is  cancelled 
simply  by  the  seller  availing  himself  of  the  condition  by 
notice  to  the  buyer;  no  judicial  order  is  necessary;  and 
the  seller  may  waive  his  right  by  delay  in  giving  notice. 
On  this  point  we  may  quote  the  words  of  De  Villiers,  C.el., 
in  the  case  Port  Elizabeth  Town  Council  v.  Rigg  (20  S.O., 
252)  : ‘^Reference  has  been  made  to  Pothier,  who  states 
that,  according  to  the  French  law,  the  intervention  of  the 
court  is  necessary  to  enable  a vendor  to  take  advantage  of 
the  so-called  commissory  pact,  and  that,  if  the  purchaser 
is  prepared  to  pay  the  price  and  interest  thereon,  the  Court 
would  not  enforce  the  pact  in  favour  of  the  vendor.  If 
Pothier  refers  to  the  lex  commissoria.  then  it  is  by  no 
means  clear  that  the  Dutch  law  agreed  with  the  old  law  of 
France.  The  lex  commissoria  is  a pact  or  agreement  an- 
nexed to  a sale  that,  if  the  price  should  not  be  paid  within 
a certain  time,  the  thing  should  be  unbought  {ut,  nisi  certo 
tempore  pretium  solvatiir,  res  incmta  sit,  Voefc  18,  3,  10). 
In  the  case  of  such  a pact,  Voet  (18,  3,  4)  declares  that 
the  lex  takes  effect  by  the  mere  effuxion  of  time,  and  that 
an  interpellation  (demand)  is  not  necessary  in  order  to 
constitute  the  purchaser  in  default.  It  is  clear,  however, 
that  even  under  the  Dutch  law,  the  vendor  is  bound  imme- 
diately on  the  expiration  of  the  appointed  time  to  declare 
whether  he  will  avail  himself  of  the  pact,  and  that  if  he 
has  once  waived  his  right  to  do  so,  he  cannot  afterwards 
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claim  that  the  property  shall  be  regarded  as  unsold  (Voet 
18,  3,  2)/^ 

This  should  be  supplemented  by  the  observations  of 
Innes,  C.J.,  in  Schuurnian  v.  Dewey  (1908),  T.S.  664,  in 
which  it  was  held  that,  when  a seller  had  the  right  to  can- 
cel a sale,  if  the  buyer  failed  to  pay  monthly  instalments 
as  they  became  due,  the  seller  was  entitled  to  refuse  pay- 
ment of  an  instalment  and  treat  the  sale  as  cancelled 
fifteen  days  after  the  instalment  had  become  due.  After 
quoting  Voet  18,  3,  2 — 4,  the  Judge  said : “ When  the  day 
of  payment  in  a pact  of  this  kind  is  fixed,  the  seller’s  right 
to  cancel  accrues  by  reason  of  the  buyer’s  default  on  that 
day,  and  the  seller  must  then  elect  whether  or  not  he  will 
avail  himself  of  it.  Having  once  made  his  election,  he 
must  abide  by  it;  the  cancellation  takes  effect  as  soon  as 
the  seller  notifies  his  intention  to  avail  himself  of  the  right 
to  cancel.  He  ought  to  make  his  election  immediately,  and 
he  cannot  exercise  his  right,  if  he  has  once  waived  it.  . . . 
Only  two  points  remain  for  consideration.  The  first  is — 
Was  the  seller  too  late  in  making  his  election?  He  was 
fifteen  days  late.  The  payment  ought  to  have  been  made 
on  the  2nd  of  April;  lie  made  his  election  on  the  17th. 
Now  Voet  says  that  he  ought  to  do  so  immediately.  He 
does  not  say  that  he  loses  his  right  if  he  does  not  do  so 
on  the  appointed  day  or  immediately  thereafter.  Moyle 
in  the  passage  quoted  yesterday  {Contract  of  Bale  in  Civil 
Law,  p.  173)  says  this:  ^ The  vendor,  however,  was  bound 
to  rescind  the  sale,  if  he  wished  to  do  so,  witliin  a short 
interval  after  the  conclusion  of  the  period  limited. 
Tapanian  was  of  opinion  that  he  must  do  it  statim,  at  once ; 
but  this  is  scarcely  reconcilable  with  passages  to  which 
reference  has  been  already  made,  and  which  explain  the 
modes  in  which  he  could  ratify  it  by  implication.’— Now 
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I am  not  prepared  to  say  that  a delay  of  fifteen  days  is 
such  an  interval  as  would  be  sufficient  in  itself  to  deprive 
the  seller  of  his  right  to  cancel.  Certainly  the  Court 
would  not  be  justified  in  inferring  waiver  on  his  part 
merely  because  he  delayed  the  fifteen  days,  and  there  is 
nothing  to  show  that  the  buyer  in  this  case  was  in  any  way 
prejudiced  by  the  delay.  Then  the  second  point  is  whether 
the  fact  that  the  buyer,  before  the  notification  of  cancel- 
lation, tendered  payment,  affected  the  seller’s  right  to 
notify  his  decision  to  cancel  at  once.  ...  If  the  right  to 
cancel  existed  on  17th  April,  the  seller  could  not  be  de- 
prived of  it  merely  because  the  buyer  tendered  to  pay  on 
that  day.  Nothing  but  waiver,  undue  lapse  of  time  or  some 
default  on  the  part  of  the  seller  in  a matter  which  was  a 
condition  precedent  to  his  obtaining  payment  under  the 
contract,  could  deprive  him  of  his  right.  Tender  of  the 
price  after  the  due  date  could  not  cure  the  buyer’s  default, 
and  therefore  could  not  affect  the  buyer’s  position.  And  I 
find  that  Moyle  is  of  that  view.  On  the  same  page  from 
which  I have  already  quoted,  a little  lower  down,  he  says : 
^ Some  writers  even  contend  that  if  the  purchaser  tendered 
the  money  before  he  declared  himself : that  is,  before  the 
seller  made  his  election,  the  right  of  rescission  was  tliereby 
lost,  but  this  seems  to  be  clearly  wrong  ’ ; and  he  refers  to 
Dig.  44,  7,  23.^’ 

1 

Return  of  the  Purchase-price  in  case  of  Conditional 
Sales.  An  important  question  in  regard  to  conditional 
sales  is  whether,  when  they  are  cancelled  owing  to  the  de- 
fault of  the  buyer,  the  seller  is  entitled  to  retain  the  pur- 
chase-price, if  paid,  or  such  instalments  as  may  have  been 
paid.  This  question  arises  where  there  is  a suspensive 
condition  and  the  buyer  becomes  insolvent,  and  also  ap- 
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plies  specially  to  the  lex  commissoria  or  resolutive  con* 
dition.  A contract  often  takes  the  form  that,  if  the  instal* 
ments  of  the  purchase-price  are  not  duly  paid,  the  seller 
will  have  the  right  to  cancel  the  sale  and  the  instalments 
already  paid  shall  be  forfeited. 

It  is  clear  that  this  is  a case  of  a penalty.  It  is  recog- 
nised as  such  by  Groenewegen  {De  Leg.  Ahr,  ad  Dig.  18, 
3,  6) . If  the  forfeiture  of  the  portion  of  the  purchase-price 
pii’eady  paid  is  a penalty,  it  obviously  makes  no  difference 
whether  there  is  a special  agreement  as  to  such  forfeiture 
or  no.  Unfortunately  the  Roman-Dutch  jurists  do  not 
appear  to  have  perceived  this ; and  the  Aveight  of  authority 
is  in  favour  of  instalments  that  have  been  already  paid 
being  forfeited,  if  there  is  a special  agreement  to  that  effect 
(Voet,  18,  3,  3;  V.  d.  Keessel  Sel.  Th.  637).  Grotius 
(Introd.  3,  14,  32)  and  Van  Leeuwen  (Comm.  4,  20,  2)  go 
further,  laying  down  that  the  seller  may  retain  the  amount 
paid  as  purchase-price  Avithout  any  special  agreement. 
GroeneAvegen,  on  the  other  hand,  controverts  this  view  in 
Lis  note  on  the  passage  in  Grotius  as  Avell  as  in  the  passage 
from  De  Leg.  Abr.  already  quoted. 

In  the  case  Mangold  Brothers  v.  Greyling^s  Trustee 
(1910,  E.D.L.,  471),  the  buyer  had  purchased  a mill  sub- 
ject to  the  condition  “ The  machinery  remains  the  pro- 
perty of  Mangold  Brothers  (the  sellers)  until  fully  paid 
for.^^  The  buyer’s  estate  became  insolvent  after  he  had 
paid  about  half  the  price.  The  buyer’s  trustee  claimed  a 
refund  of  the  instalments  already  paid.  It  was  held  that 
the  trustee  was  not  entitled  to  claim  a refund  of  instal- 
ments already  paid,  but  must  deliver  up  the  machinery. 
Kotze,  J.P.,  after  quoting  the  authorities  and  pointing  out 
that  it  was  doubtful  Avhether  Grotius  and  Van  LeeuAven, 
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meant  more  than  that  the  arrhae  or  earnest-money 
(p.  72)  Avas  to  be  forfeited,  finally  held  that  the  Court 
was  bound  by  the  old  case  of  Smuts  v.  Nccthling  (3, 
Menzies,  283).  In  this  case,  which  was  decided  in  1844, 
no  authorities  are  quoted. 

It  is  submitted  that  the  decisions  quoted  are  contrary 
to  one  of  the  main  principles  of  Roman-Dutch  law;  and 
that  where  a conditional  sale  has  been  cancelled,  the  for- 
feiture of  instalments  should  be  treated  as  a penalty  and 
not  recognised  where  the  sum  forfeited  is  out  of  propor- 
tion to  the  actual  loss  (Davey  Paxman  and  Co.  v.  Lang- 
'laagte  Star  Co.^  Ltd.y  1898,  C.L.J.,  57,  and  see  Article  in 
29  S.A.L.J.,  p.  359). 

Sales  on  Approval.  Sales  on  approval  can  like  other 
conditional  sales  take  the  form  of  sales  subject  to  either 
suspensive  or  resolutive  conditions.  The  latter  is  some- 
what unusual ; but  there  is  an  example  of  it  in  the  pactum 
dispUcentiae  of  Roman  law  in  accordance  with  which  the 
buyer  could  cancel  the  sale,  if  he  did  not  approve  of  the 
thing  sold.  In  ordinary  cases,  however,  things  are  de- 
livered to  the  expected  buyer  on  condition  that  there  shall 
only  be  a sale  to  him,  if  he  approves  of  them,  the  condition 
being  thus  entirely  suspensive.  In  agreements  of  this 
nature,  the  buyer  may  have  a certain  time  in  which  to  ex- 
press his  approval  or  no  time  may  be  specified.  If  the 
buyer  has  accepted  the  goods  on  condition  that  he  will 
signify  his  approval  or  disapproval  within  a certain  time, 
he  is  of  course  bound  to  do  so.  But  Avliere  goods  have  been 
sent  to  a person  without  any  request  on  his  part,  and 
notice  is  given  that  they  Avill  be  considered  as  bought,  if 
not  returned  or  if  notice  of  non-acceptance  has  not  been 
given  Avithin  a certain  time,  this  does  not  put  the  person 
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to  whom  they  are  sent  and  who  makes  no  nse  of  then!  un- 
der any  obligation,  except  to  deliver  them  when  sent  for, 
as  he  has  not  agreed  to  such  a condition.  Where  the  condi- 
tion has  been  agreed  to,  it  will  depend  on  the  circum- 
stances whether  retaining  the  goods  beyond  the  specified 
time  does  or  does  not  amount  to  an  expression  of  approval 
of  them. 

When  no  time  has  been  fixed  within  which  the  buyer’s 
approval  or  disapproval  is  to  be  indicated,  Voet  (18,  1, 
26)  says  that  the  better  opinion  is  that  the  buyer  should 
signify  his  choice  within  two  months.  But  it  is  im- 
probable that  this  rule,  which  is  a slavish  following  of 
Roman  law,  would  be  adopted.  The  more  modern  view 
is  that  the  buyer  should  have  a reasonable  time  to  elect. 
In  fact  we  may  say  that  the  rule  of  the  English  Sale  of 
Goods  Act  of  1893  (sec.  18,  R.  4)  as  to  when  the  ownership 
passes  in  such  cases  describes  exactly  when  the  sale  should 
be  considered  complete  under  our  law.  In  English  law  the 
ownership  passes — 

(a)  When  he  (the  person  to  whom  the  goods  have 
been  delivered  on  approval  or  ^ on  sale  or  return  ’ ) signi- 
fies his  approval  or  acceptance  to  the  seller  or  does  any 
other  act  adopting  the  transaction.” 

(b)  If  he  does  not  signify  his  approval  or  acceptance 
to  the  seller,  but  retains  the  goods  without  giving  notice 
of  rejecting,  then,  if  a time  has  been  fixed  for  the  return 
of  the  goods,  on  the  expiration  of  such  time,  and  if  no  time 
has  been  fixed,  on  the  expiration  of  a reasonable  time.” 

Sales  by  sample  and  description.  Sales  by  sample  or 
description  are  not  sales  subject  to  a suspensive  condition, 
as,  when  a person  undertakes  to  sell  goods  according  to 
sample  or  description,  there  is  really  a completed  sale; 
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and,  although  the  buyer  can  cancel  it,  if  the  goods  sup- 
plied do  not  come  up  to  the  sample  or  description,  this 
is  really  owing  to  the  breach  of  contract  of  the  seller. 
Such  sales,  however,  correspond  closely  to  sales  subject 
to  an  express  resolutive  condition;  for  example,  that  the 
sale  shall  be  void  if  the  price  is  not  paid  at  the  stipulated 
time.  It  is,  however,  possible  for  the  parties  to  make  a 
sale  by  sample  or  description  subject  to  a suspensive  con- 
dition, by  an  express  or  implied  agreement  that  there 
shall  be  no  sale  until  the  buyer  has  examined  the  goods 
and  found  them  in  accordance  with  the  sample  or  descrip- 
tion. Such  a conditional  sale  would  resemble  the  sale  of 
wine  subject  to  tasting  described  by  Voet  (18,  6,  3).  When 
goods  are  sold  both  by  description  and  sample,  they  must 
of  course  come  up  to  both.  If  the  description  and  sample 
vary,  it  would  seem  that  most  stress  is  to  be  laid  on  the 
sample  (Frenkel  and  Co.  v.  Johanneshtirg  Municipality, 
1909,  T.H.,  260). 

Addictio  in  diem.  The  addictio  in  diem  was  a form  of 
conditional  sale  which  seems  to  have  been  in  considerable 
use  under  the  Roman  Empire,  but  now  appears  a some- 
what impractical  agreement.  A thing  was  sold  subject  to 
a condition  that  the  sale  should  be  void,  if  a higher  offer 
were  made  within  a specified  time,  or  that  the  sale  should 
only  be  good,  if  within  a specified  time  no  better  offer  was 
made.  In  the  first  case  the  condition  was  resolutive;  in 
the  second,  it  was  suspensive.  The  Roman-Dutch  jurists 
do  not  seem  to  have  found  much  use  for  the  Roman  law 
on  the  subject.  They  found  it  inapplicable  to  their  system 
of  sales  by  auction  (see  p.  232). 

In  Roman  law,  when  the  addictio  in  diem  was  of  the 
nature  of  a suspensive  condition,  the  seller  was  bound  to 
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give  notice  of  a better  offer  to  the  person  with  whom  the 
agreement  was  made,  in  order  that  the  latter  might  in- 
crease his  own  offer.  (Dig.  18,  2,  7 — S).  This,  according 
to  some  authorities,  was  also  the  Roman-Dutch  law  (Voet 
18,  2,  4;  Grotius  Introd.  3,  14,  31),  though  Matthaeus  (De 
Auct.  1,  10,  23)  seems  to  be  more  correct  when  he  de- 
scribes it  as  the  usual  custom  (fere  usu  ohtinuit).  It  does 
not  seem  probable  that  such  a rule  would  be  applied  io 
South  Africa.  If,  for  instance,  A sold  a thing  to  B on  con- 
dition that  the  sale  should  only  stand  if  he  got  no  better 
offer  within  a fortnight,  one  could  hardly  say  that  it  was 
an  implied  condition  of  the  contract  that  A should  give  B 
a chance  of  taking  over  the  thing  at  any  higher  price  that 
was  offered. 


Ernest  Money.  Arrhae.  An  old  form  of  conditional 
sale  was  that  entered  into  by  the  giving  of  arrhae  or 
earnest,  which  usually  took  the  form  of  a piece  of  money 
or  some  other  object  such  as  a ring.  Such  a sale  was  sub- 
ject to  the  condition  that  the  buyer  could  withdraw  from 
the  sale  by  forfeiting  the  earnest  money,  and  tlie  seller 
could  withdraw  by  returning  twice  the  amount  of  the 
earnest  money.  In  Holland  the  person  who  thus  with- 
drew from  a sale  was  said  to  have  romvkoop,  repentance  of 
the  sale  (cf.  heroiiw).  The  earnest  was  called  “God’s 
penny,”  because  it  was  not  generally  more  than  was  given 
to  the  poor  (Grot.  Introd.  9,  14,  27).  As  either  party 
could  thus  withdraw  from  the  sale  by  paying  a nominal 
sum,  it  seems  probable  that  in  Holland  the  earnest  was 
originally  given  as  a physical  symbol  of  the  fact  that  a 
contract  had  been  entered  into  (p.  32).  The  idea  that 
the  contract  could  be  cancelled  by  forfeiture  of  the  earnest 
seems  to  have  been  a later  growth,  perhaps  borrowed  from 
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Roman  law.  A conditional  contract  of  this  sort  is  almost 
unknown  in  the  present  day.  Its  place  would  now  be 
taken  by  buying  a refusal  or  option  to  purchase,  which 
dilleis  from  the  contract  concluded  by  earnest  or  arrhac, 
in  that  the  seller  cannot  withdraw  from  it.  If,  however, 
it  slioidd  happen  that  a contract  of  sale  were  entered  into 
through  the  giving  of  earnest  money,  this  would  be  subject 
to  the  incidents  of  the  old  contract ; the  seller  would  be 
entitled  to  retain  the  earnest  money,  if  the  buyer  with- 
drew from  the  contract  (see  dictum  in  Brest  and  Ladon 
V.  Hcydcnrychj  13  S.C.  17).  If,  however,  the  earnest 
money  is  obviously  a penalty,  it  would  seem  in  accordance 
with  the  spirit  of  Roman-Dutch  law  that  it  should  be  re- 
duced to  the  value  of  the  loss  (Groenewegen  Dc  Leg,  Ahr. 
ad,  Big.  18,  3,  G.  For  the  treatment  of  penalties,  see  Davey 
Paxman  and  Co.  v.  Langlaagte  ^tar  Co.,  Ltd.,  1898,  C.L.J., 
57).  But  certain  South  African  decisions  (Smuts  v. 
Ncethling,  3 Menzles  283,  and  Mangold  Brothers  v.  Grey’ 
ling’s  Trustee,  1910,  E.D.L.,  471),  already  discussed  (p. 
69),  do  not  support  this  vieAV. 

A sale  on  condition  that  an  instalment  of  the  purchase- 
price  will  be  paid  in  advance  and  that  the  buyer  will  for- 
feit such  instalment,  if  lie  fails  to  pay  the  balance  of  the 
purchase-price,  is  not  a case  of  paying  earnest  money,  but 
of  a resolutive  condition  or  lex  commissoria  (p.  G4). 

Other  Systems  of  Law.  In  English  law  when  a sale  and 
delivery  takes  place  subject  to  a suspensive  condition  and 
the  buyer  sells  and  delivers  to  an  innocent  third  party,  the 
latter  becomes  the  owner  of  the  thing  sold  (Factors  Act, 
1889).  This  is  also  the  rule  of  German  law  (Code  Civil 
artt.  929,  932).  It  is  in  accordance  with  equity  and  com- 
mercial convenience  that  the  person  who  holds  out  another 
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as  the  owner  of  property  by  delivering  possession  should 
suffer  rather  than  the  person  who  has  been  deceived;  and 
the  South  African  law  on  the  point  should  be  altered  by 
legislation. 

The  French  law  appears  to  have  no  special  provision  on 
the  subject ; so  that  presumably  the  more  antiquated  rule 
prevails. 

The  other  points  dealt  with  in  this  chapter  are  hardly 
general  enough  to  be  dealt  with  from  the  comparative 
point  of  view. 
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Chapter  VL 

RISKS  AND  PROFITS  IN  CONNECTION  WITH  THE 
THING  SOLD. 


Sale  op  specific  things.  It  is  obvious  that  a contract  of 
sale  may  have  different  effects  in  accordance  with  the 
things  sold.  The  subject  of  a sale  may  be  a specific  thing, 
as  a particular  piece  of  land,  a particular  bag  of  grain. 
On  the  other  hand,  one  may  sell  a generic  or  unascertained 
thing;  for  instance,  a hundred  pounds  of  sugar  of  a par- 
ticular sort,  a dozen  fresh  eggs;  in  wliich  case  the  con- 
tract does  not  relate  to  any  particular  pounds  of  sugar  or 
dozen  of  eggs.  The  immediate  effect  of  the  sale  of  a 
specific  thing  is  that  the  risks  and  profits  connected  with 
the  thing  pass  from  the  seller  to  the  buyer  before  delivery 
of  the  thing.  Any  damage  to  the  thing,  for  instance  the 
flooding  of  land,  the  death  or  disease  of  an  animal,  is  borne 
by  the  buyer.  In  the  same  way  any  advantage  accruing 
from  the  thing  or  increase  of  it,  such  as  the  young  born 
from  animals,  the  fruits  growing  on  land,  rents  from 
houses,  dividends  from  shares,  accrue  to  the  buyer.  As 
the  ownership  of  the  thing  does  not  pass  to  the  buyer  until 
delivery,  there  is  a separation  of  the  risk  and  profits  from 
the  ownership  of  the  thing  between  the  sale  and  the  de- 
livery. This  is  an  exception  to  the  general  rule  that  the 
risk  of  a thing  accompanies  the  ownership,  exemplified  in 
the  maxim  res  perit  domino  (the  loss  of  a thing  falls  on 
the  owner). 
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Although  the  same  rule  applies  to  the  risk  and  profits 
of  the  thing  sold,  it  is  generall}^  in  regard  to  the  risk  that 
practical  questions  arise.  In  the  following  pages  therefore 
for  convenience  we  shall  speak  only  of  the  risk  ” of  the 
thing  sold,  what  in  Latin  is  expressed  by  the  phrase  peri- 
culum  rci  venditac. 

This  rule  of  Roman-Dutch  law  in  regard  to  the  risk  of 
the  thing  sold  passing  to  the  buyer  has  been  strictly  fol- 
lowed in  South  Africa.  In  Tahcte  v.  Fregonna  (1914, 
A,D  142),  Lord  De  Villiers  said : There  is  no  rule  of  law 
better  established  in  this  country  than  that  the  risk  of  a 
thing  sold  lies  upon  the  purchaser.”  There  are  many 
South  African  cases  on  tlie  point.  A typical  case  is  ArJcell 
and  Douglas  v.  Nourse  (1897,  4 O.R.  435).  In  that  case 
plaintiffs  had  sold  to  defendant  certain  mules  to  be  sent 
from  America  and  delivered  at  Durban,  Natal.  On  the 
voyage  some  of  the  mules  were  injured,  and  one  of  them 
died.  It  was  held  that  the  loss  fell  on  the  defendant. 
Other  cases  illustrative  of  the  law  on  the  subject  are  Bar- 
ret V.  Njazana  (22  N.L.R.  223)  ; England  v.  Smith  (9 
H.C.G.  325)  ; Stein  and  Hunter  v.  Eckcrslcy  (7  H.C.G.  4)  ; 
Horne  v.  Huit  (1915,  C.P.D.,  331). 

Roman-Dutcli  writers  give  a list  of  exceptions  to  the 
rule;  but  these  are  mostly  more  apparent  than  real. 
Amongst  the  exceptions  is  included  the  case  Avhere  the 
parties  have  agreed  that  the  seller  shall  retain  the  risk  in- 
stead of  its  passing  to  the  buyer.  This  is  merely  an  agree- 
ment that  one  of  tlie  ordinary  incidents  of  a sale  should 
not  attach  to  a particular  sale. 

Van  der  Linden  (Inst.  1,  15,  9)  gives  as  an  exception 
that  the  buyer  is  not  liable  for  damage  to  the  thing  sold 
owing  to  a defect  existing  before  the  sale.  This,  however, 
is  rather  a risk  previous  to  than  after  the  sale.  As  wo 
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shall  afterwards  see  (cli.  X),  a buyer  is  specially  pro- 
tected against  latent  defects  existing  before  the  sale,  un- 
less the  thing  is  sold  with  its  faults  {voetstoots) . 

The  most  important  of  the  apparent  exceptions  is  the 
case  of  a conditional  sale,  when  the  condition  is  suspensive 
(see  p.  61).  In  such  transactions,  as  there  is  no  sale  until 
the  condition  is  fulfilled,  it  is  only  natural  that  the  risk 
should  not  pass.  But  if  the  sale  has  ultimately  become 
absolute,  the  buyer  has  to  bear  the  loss  caused  by  internal 
deterioration  (Voet  18,  6,  5).  For  instance,  if  I buy  wine 
on  condition  that  it  will  not  become  mine  until  I have  paid 
the  price,  which  I do,  and  the  wine  has  deteriorated  mean- 
while, that  is  my  loss. 

In  a recent  case,  Birhc.ck  and  Rosc-Inncs  v.  Hill  (1915, 
C.P.D.,  687),  it  was  laid  down,  although  it  does  not  appear 
to  have  been  necessary  for  the  decision  of  the  case,  that 
where  goods  had  been  bought  from  overseas  under  a c.i.f. 
contract,  the  risk  did  not  pass  to  the  buyer,  because  the 
Bale  was  subject  to  a special  condition  as  to  delivery.  The 
letters  c.i.f.  stand  for  cost,  insurance,  freight,”  and  mean 
that  the  seller  has  to  arrange  for  shipping  the  goods  sold, 
insuring  them,  and  for  the  contract  of  freight  to  the  port 
of  destination.  Gardiner,  J.,  said : In  default  of  any 
agreement  to  the  contrary,  delivery  has  to  be  taken  where 
the  goods  were  at  the  time  of  the  sale — Gilson  v.  Payn  (10 
S.C.  286),  or  when  they  have  to  be  manufactured,  at  the 
place  of  manufacture — Richards  Slater  and  Co.  v.  Fuller 
and  Co.  (1  E.D.C.  1).  . . . But  under  a c.i.f.  contract  the 
purchaser  has  not  to  fetch  the  goods,  the  obligation  is  cast 
upon  the  vendor  to  make  all  arrangements  necessary  for 
the  carriage  of  goods  to  the  purchaser’s  place  of  business. 
....  It  seems  to  me  that  the  solution  of  the  question  lies 
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in  the  rule  laid  down  by  Van  Leeuwen  (Cens.  For.,  Fart 

4,  19,  5 — 8)  as  to  a sale  under  a condition.  A sale  under 
a c.i.f.  contract  is  certainly  a sale  under  a special  condition 
as  to  delivery.”  The  learned  Judge  proceeded  to  say  that 
the  condition  as  to  delivery  had  not  been  fulfilled,  and  the 
risk  still  attached  to  the  seller. 

It  is  submitted  that  this  statement  of  law  is  entirely  at 
variance  with  the  principle  of  Roman-Dutch  law  that  on 
a concluded  sale  of  specific  or  appropriated  things,  the  risk 
passes  to  the  buyer.  The  words  used  by  Van  Leeuwen 
Cens.  For.,  Part  I.,  4,  19,  5 — 8,  are:  And,  if  indeed  a pur- 
chase and  sale  has  been  contracted  subject  to  a condition, 
since  it  is  consummated  only  when  the  condition  is  ful-  ^ 
filled,  wlule  the  condition  is  still  pending,  any  damage  to 
or  destruction  of  the  whole  thing  is  at  the  risk,  not  of  the 
purchaser,  but  of  the  vendor.”  In  other  words,  when  the 
sale  is  not  completed,  that  is,  when  there  has  been  no  sale, 
as  when  there  is  a suspensive  condition,  the  risk  does  not 
pass  to  the  buyer.  But  it  would  be  absurd  to  contend  that 
there  is  no  completed  sale  in  the  case  of  goods  having  been 
sold  c.i.f.,  although  in  such  a case  the  contract  may  be  sub- 
ject to  the  condition  that  the  seller  and  not  tlie  buyer  is  to 
arrange  for  tlie  despatch  of  the  goods  to  tlieir  place  of 
destination. 

It  appears  tliat  in  Holland  there  was  another  exception 
to  the  rule  that  on  the  sale  of  a specific  thing,  the  risk 
passes  to  the  buyer.  In  Tahete  n.  Fregonna  (1914,  A.D., 
142),  Lord  De  Villiers  said:  No  doubt  in  Holland  there 
was  an  exception  wliere  the  seller  of  a liouse  retained  pos- 
session of  it  for  his  own  benefit,  so  that  lie  continued  to  live 
in  it.  In  such  a case,  according  to  Voet,  the  risk  lay  upon 
the  seller  until  transfer  had  been  accepted.”  Voet  (18,  6, 
6)  observes  that  in  the  case  of  the  sale  of  immovables,  the 
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rule  of  the  passing  of  the  risk  has  not  been  found  alto 
gether  convenient;  and  in  the  case  of  houses  the  risk  doe* 
not  pass  until  the  formal  transfer.  No  such  exception, 
however,  has  been  recognised  in  South  Africa,  where  the 
purchaser  of  immovable  property  has  to  bear  such  expenses 
as  rates  and  taxes  previous  to  transfer. 

One  exception  mentioned  in  textbooks  is  hardly  likely 
to  occur  in  practice.  When  two  alternative  things  are  sold, 
in  other  words,  when  there  is  a sale  on  condition  that 
either  the  buyer  may  accept  or  the  seller  deliver  one  or  the 
other  of  two  things,  the  risk  of  only  one  of  the  two  passes 
to  the  buyer.  Thus  if  A has  sold  B one  of  his  two  horses 
for  £20,  r>  to  have  the  clioice  of  either  the  black  or  the 
brown  horse  (or  A to  have  tlie  choice  of  which  of  the  two 
he  will  deliver  ),  and  the  black  horse  dies,  B has  to  take  the 
brown  one;  he  does  not  bear  the  loss  of  the  black  horse. 
But  if  both  die  before  delivery,  B remains  liable  for  the 
purchase-price,  and  thus  has  to  bear  the  loss  of  the  second 
horse  ( Voet  18,  6,  3). 

Effect  of  Negligence  and  Default.  Tiie  buyer  naturally 
does  not  bear  the  risk  of  injury  to  the  thing  sold  caused  by 
the  negligence  of  the  seller.  The  question  thus  arises  what 
degree  of  diligence  or  care  the  seller  must  display  while 
the  thing  sold  is  in  his  custody.  The  answer  is  that  he  i* 
liable  for  slight  negligence;  in  other  words,  he  is  bound  to 
display  the  high  degree  of  diligence  that  is  necessary  in 
transactions  that  are  for  the  interest  of  both  parties  (Voet 
18,  b,  2).  This  corresponds  to  the  ‘^reasonable”  care  of 
English  law.  The  seller  is  not  an  insurer,  and  therefore 
will  not  be  liable  for  the  loss  of  the  thing  by  accident  or 
robbery  without  fault  on  bis  part.  Voet  (18,  6,  4),  follow- 
ing certain  passages  in  the  Digest  (Dig.  18,  6,  2 — 3),  says 
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that  in  the  case  of  a sale  of  all  the  wine  in  a particular 
cask,  the  price  to  be  calculated  by  measuring  out  the  wine, 
the  seller  is,  as  an  exception  to  the  general  rule,  responsible 
for  the  very  highest  degree  of  diligence,  that  of  a person 
who  obtains  the  use  of  a thing  gratuitously.  But  it  is 
doubtful  whether  Voet’s  construction  of  the  passages  in 
Roman  law  is  correct;  and  in  any  case  there  is  no  ad- 
vantage in  complicating  our  law  by  introducing  such  an 
irrational  exception. 

The  general  rule  as  to  the  diligence  in  custody  required 
from  the  seller  is  modified  by  the  fact  that  either  the  buyer 
delays  to  take,  or  the  seller  delays  to  give,  delivery  of  the 
thing  sold.  If  the  buyer  is  in  default  the  seller  is  only  » 
liable  for  damage  due  to  fraud  or  gross  negligence  on  his 
part.  If  the  seller  is  in  default,  he  is  liable  for  damage  to 
the  thing  sold  Avhich  would  not  have  taken  place  if  delivery 
had  been  made  at  the  proper  time  (Voet  18,  C,  2).  Prac- 
tically there  is  no  great  difference  between  the  Roman- 
Dutch  law  on  this  subject  and  the  English  law  as  stated  in 
sec.  20  of  the  Sale  of  Goods  Act,  1893 — “ where  delwery 
has  been  delayed  through  the  fault  of  either  buyer  or  seller, 
the  goods  are  at  the  risk  of  the  party  in  fault  as  regards 
any  loss  that  might  not  have  occurred  but  for  such  fault.” 
But  Roman-Dutch  laAv  seems  to  require  evidence  of  gross 
negligence  of  the  seller,  in  case  the  buyer  is  in  default,  be- 
fore the  seller  can  be  held  liable;  and  Avhen  the  seller  is  in 
default,  it  seems  to  require  proof  that  the  injury  would 
not,  not  merely  might  not  have  occurred,  if  the  seller  had 
not  been  in  default. 

Specific  Things  to  be  Altered  before  Delivery.  When 
a thing  has  been  bought  but  it  is  stipulated  that  some  alter- 
ation is  to  be  made  by  the  seller  before  delivery,  the  thing 
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is  said  in  English  law  not  to  be  in  a deliverable  state.  In 
such  a case  in  English  law  the  ownership  and  consequent 
risk  does  not  in  ordinary  circumstances  pass  to  the  buyer 
until  the  alteration  has  been  made  and  the  buyer  has  notice 
of  it  (Sale  of  Goods  Act,  1893,  sec.  17,  Rule  2).  For  in- 
stance, if  a person  buys  a coat  at  a shop  and  the  sleeves 
Lave  to  be  shortened  or  other  alterations  made  before  de- 
livery, the  risk  of  the  coat  would  not  in  the  ordinary  course 
of  things  pass  to  the  buyer  until  the  outfitter  had  made  the 
alteration  and  the  buyer  had  notice  of  it.  There  is,  how- 
ever, no  reason  to  suppose  that  this  is  the  Roman -Dutch 
law.  The  thing  is  none  the  less  a specific  thing,  although 
an  alteration  has  to  be  made  in  it;  and  unless  the  agree- 
ment takes  the  form  of  a suspensive  condition  that  there 
is  to  be  no  sale  until  the  alteration  has  been  made,  it  must 
be  taken  to  be  the  law  that  the  risk  and  profit  pass  to  the 
buyer  on  concluding  the  contract  of  sale. 

Specific  Things  to  be  Weighed,  etc.,  Before  Delivery. 
It  may  happen  that  a definite  collection  or  specific  lot  of 
things  is  sold,  but  it  is  necessary  to  weigh,  measure,  or 
count  them  before  delivery  to  ascertain  the  price;  for  ex- 
ample, if  all  the  wine  in  a cellar  has  been  sold  at  so  much 
per  gallon.  In  English  law  in  such  a case  the  risk  and 
profit,  following  the  ownership,  would  not  be  presumed  to 
pass  on  the  sale.  Rule  3,  sec.  20,  of  the  Sale  of  Goods  Act, 
1893,  is  as  follows : “ Where  there  is  a contract  for  the  sale 
of  goods  in  a deliverable  state,  but  the  seller  is  bound  to 
weigh,  measure,  test,  or  do  some  other  act  or  thing  with 
reference  to  the  goods  for  ascertaining  the  price,  the  pro- 
perty (i.e.,  ownership)  does  not  pass  until  such  thing  has 
been  done  and  the  buyer  has  notice  thereof.” 
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In  Roman-Dutch  law  such  weighing  or  measuring  should 
not  in  principle  make  any  difference  to  the  passing  of  the 
risk  and  profit.  As  a fact,  Voet  (18,  6,  4)  deals  with  the 
very  point,  and  explains  that  the  risk  passes  before  such 
weighing  or  measuring  when  a specific  lot  of  things  haa 
been  sold.  Inter  alia^  he  says  (18,  6,  4)  : It  is  possible, 
as  has  been  already  remarked,  for  wine  in  a cask  to  be  sold 
as  a specific  chattel  in  such  a way  that  the  contract  is  at 
once  complete,  and  yet  a clause  to  be  added  as  to  measur- 
ing out,  so  that  the  price  paid  for  the  entire  cash  is  to 
depend  on  the  amount  of  wine  found  in  it,  in  Avhich  case 
such  fungible  things  {res  fiingihiles)  having  come  to  be 
considered  as  specific  things,  are  at  the  risk  of  the  pur- 
chaser before  they  are  measured  out.” 

Although  the  view  of  Voet  is  the  only  consistent  one,  it 
is  doubtful  whether  it  is  in  accordance  with  Roman  law 
(Dig.  18,  1,  35,  5;  Cod.  4,  48,  2;  also  Moyle’s  Sale  in  the 
Civil  Law,  p.  84 ) . Moreover,  Pothier  and  modern  French 
law  take  a different  view  (Pothier,  Sale,  § 309;  Demante, 
Cours  analytique  de  Code  Civil  YII.,  p.  10).  Considered 
from  the  latter  standpoint,  the  sale  is  regarded  as  incom- 
plete until  the  weighing  or  measuring  has  taken  place,  this 
being  a suspensive  condition  of  the  sale.  Voet  (18,  6,  4) 
recognises  that  by  the  intention  of  the  parties  the  contract 
inay  be  made  a conditional  sale,  in  which  case  the  risk 
does  not  pass. 

Sale  of  Unascertained  Things.  It  is  obvious  that  where 
there  has  been  a sale  or  agreement  to  sell  without  a setting 
apart  or  specification  of  the  things  to  which  the  sale  ap- 
plies, no  risk  or  profit  can  pass  by  the  contract.  If  a per- 
son sells  100  pounds  of  flour  before  it  has  been  settled 
which  particular  100  pounds  he  is  to  deliver  out  of  some 
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thousands  of  pounds  tliat  he  has  in  stock,  the  buyer  can- 
not be  responsible  for  what  is  in  no  way  connected  with 
the  contract.  Such  a contract  can  only  apply  where  things 
are  dealt  with  that  can  take  the  place  of  other  things  of 
the  same  sort,  res  fungihiles  or  fungible  things.  Further, 
these  must  be  sold  by  number,  weight,  or  measure,  not  as 
specific  things.  If,  for  instance,  this  pound  of  flour  ” is 
sold,  the  sale,  though  of  a res  fiingihilis,  is  specific  (or  to 
use  the  Latin  expression,  the  sale  is  per  aversionem  and 
not  ad  mensiiram ) . 

The  rule  of  Roman- Dutch  law,  taken  from  Roman  law, 
is  that  when  things  are  sold  by  number,  weight,  or  measure- 
the  risk  and  profit  does  not  pass  to  the  buyer,  until  the 
things  have  been  counted,  weighed,  or  measured.  Stated 
in  modern  terms,  the  rule  is  that  in  case  of  a sale  of  un- 
ascertained goods  the  risk  and  profit  does  not  pass  to  the 
buyer  until  goods  have  been  appropriated  to  the  sale.  The 
real  test  whether  or  not  the  risk  and  profit  pass  on  the 
conclusion  of  the  contract  is  whether  or  not  specific  thing* 
have  been  sold.  Fungible  things  may  be  sold  as  specific 
things  (per  aversionem,)  as  when  all  the  wine  in  a certain 
cellar  is  sold  (Voet  18,  6,  4).  In  such  cases  the  risk  and 
profit  pass  immediately  on  the  sale  (p.  81). 

It  may  happen  that  the  risk  of  injury  to  or  destruction 
of  fungible  things  from  an  external  cause  may  remain  with 
the  seller,  but  the  buyer  is  responsible  for  deterioration. 
Voet  (18,  6,  3 — 4)  says  that,  if  the  contents  of  a particular 
cask  of  wine  are  tasted  and  a definite  quantity  bought  from 
the  cask,  the  seller  will  not  be  responsible  for  deteriora- 
tion before  measuring  out  the  quantity,  unless  he  know- 
ing that  the  goodness  of  the  wine  would  not  last  until  the 
day  when  it  was  to  be  taken  away,  failed  to  warn  the 
buyer.’’  If,  however,  some  accident  happens  to  the  cask 


84 


Risks  & Profits  of  thing  sold 


of  Avine,  for  instance,  if  it  is  burned  before  it  is  measured 
out,  tbe  seller  Avill  bear  the  loss.  One  can  imagine  similar 
cases  where  the  risk  of  deterioration  and  accident  are 
separated;  for  example,  when  so  many  pounds  of  butter 
are  bought  from  a keg  that  has  been  tasted  or  of  cheese 
from  a cheese  that  has  been  tasted.  It  is  probably  this  to 
which  Grotius  refers  when  he  says  ( Introd.  3,  14,  35 ) that 
in  the  case  of  things  sold  by  measure,  number,  or  weight, 
previous  to  the  measuring,  counting,  or  weighing,  the  risk 
of  the  deterioration  of  the  thing  falls  to  the  seller,  but  of 
its  destruction  to  the  buyer.  It  is  obvious  that  this  state- 
ment can  only  apply  where  a certain  quantity  of  a spepific 
whole  has  been  bought. 

What  Amounts  to  Appropriation.  It  is  evident  that  the 
counting,  weighing,  measuring  or  other  act  that  is  done  to 
appropriate  or  render  specific  unascertained  things,  may 
be  the  act  of  the  seller  alone.  The  question  arises,  whether 
when  this  takes  place  without  the  knowledge  or  approval 
of  the  buyer,  there  is  a sufficient  appropriation  to  pass  tho 
risk  and  profit;  or  whether  the  appropriation  must  come 
to  the  knoAvledge  of  the  buyer  and  receive  his  assent.  In 
Other  words,  is  a unilateral  appropriation  sufficient,  or 
must  it  be  h {lateral. 

' The  English  law  definitely  adopts  the  view  that  a bi- 
lateral appropriation  is  necessary.  The  appropriation  that 
passes  the  ownership  and  consequently  the  risk  and  profit 
must  be  either  by  the  seller  with  the  assent  of  the  buyer 
or  the  buyer  with  the  assent  of  the  seller  ( Sale  of  Goods 
Act,  1873,  sec.  17,  Rule  5,  1) . In  Roman  law  the  idea  may, 
liave  also  been  that  the  appropriation  should  be  bilateral. 
The  words  used  to  describe  the  acts  of  appropriation  are 
^^adpensa^’  (weighed  out  to  or  for),  ^‘^admensa” 
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(measured  out  to  or  for),  adnumerata  ’’  (counted  out  to 
or  for),  suggesting  that  the  buyer  was  present  at  the 
weighing,  measuring,  or  counting.  There  are  also  passages 
in  Roman  law  (Dig.  18,  G,  3;  18,  G,  5;  Cod.  4,  48,  2)  Avhich 
speak  of  the  buyer  being  in  default  as  regards  measuring 
out  wine;  this  would  seem  to  imply  that  the  latter  must  be 
a party  to  the  measuring,  though  these  passages  may  be 
meant  to  apply  to  cases  where  there  was  a special  agree- 
ment that  the  buyer  sliould  take  part  in  the  measuring. 
But  whatever  the  Roman  law  was  on  the  subject,  the 
Roman-Dutch  law  does  not  require  a bilateral  appropria- 
tion. Voet  indeed  uses  the  Latin  terms  ufZmensio,’^ 
pensio,’^  and  in  one  passage  speaks  of  default  of  the  buyer 
as  regards  measuring  (18,  G,  4).  Van  der  Linden  trans- 
lates the  Latin  prefix  ad;  he  says  tocgeteld,  focgewogen 
of  tocgemeten.’’  But  one  could  not  from  the  use  of  those 
words  draw  the  conclusion  that  he  meant  that  the  count- 
ing, weighing,  or  measuring  must  take  place  in  the  pre- 
sence of  the  buyer.  While  Grotius  (Introd.  3,  14,  35)  and 
Van  Leeuwen  (Comm.  4,  17,  2)  speak  simply  of  measur- 
ing, counting,  or  weighing  (meting,  telling,  of  xoeging). 
According  to  the  French  interpretation  of  the  Roman  law 
also,  weighing,  measuring,  or  counting  was  all  that 
was  required  (Pothier,  Sale  308)  ; and  this  view  has  been 
adopted  by  the  Code  Napoleon  (‘‘ Lorsqiie  des  marchan- 
discs  nc  sont  pas  vendues  en  Noe,  mais  an  poids,  an  compte 
on  d la  mesure,  la  ventc  n’est  point  jxi^iaitc  cn  cc  sens  qido 
Ics  eJioscs  vendues  sont  anx  risques  dn  vcndcur,  jusqu  d 
cc  qidcllcs  soient  pcsecs,  comptccs  on  mcsnrecs/’  Art. 
1585). 

Under  the  influence  of  English  law  the  Roman-Dutch 
law  might  have  been  taken  to  be  that  a bilateral  appro- 
priation was  necessary  to' transfer  the  risk  and  profit  of 
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the  thing  sold  to  the  buyer.  But  this  has  not  occurred. 
An  old  Cape  case  was  indeed  a step  in  the  direction  of  the 
English  law.  In  Steioart  and  Co.  v.  Benjamin  and  Co. 
(1871,  2 Roscoe  58)  Stewart  and  Co.  had  bought  from 
Benjamin  and  Co.  5,000  bags  of  wool,  of  which  only  2,000 
had  been  delivered,  as  Stewart  and  Co.  had  not  room  for 
the  whole  amount.  The  store  in  which  Benjamin  and  Co. 
were  keeping  bags  of  wool  to  meet  the  sale  to  Stewart  and 
Co.  and  other  contracts  was  burnt  down.  The  question 
was  on  whom  was  the  loss  of  the  3,000  bags  to  fall.  The 
Court  decided  that  the  loss  must  fall  on  the  sellers,  Benja- 
min and  Co.,  as  there  had  been  no  sufficient  appropriation 
of  the  3,000  bags  to  the  sale.  Hodges,  C.J.,  in  his  judg- 
ment, laid  down  that,  even  if  Benjamin  and  Co.  had  ap- 
propriated 3,000  bags  to  the  sale,  such  appropriation  would 
not  be  sufficient  without  being  communicated  to  Stewart 
and  Co.  and  assented  to  by  the  latter.  The  point,  however, 
although  it  has  unfortunately  been  emphasized  in  the  re- 
port of  the  case  by  appearing  in  the  head-note,  was  not 
necessary  for  the  decision  of  the  case,  as  appropriation  by 
the  sellers  alone  w^as  held  not  to  have  been  proved.  Fur- 
ther, there  was  evidence  of  a particular  practice  or  custom 
in  the  wool  trade,  namely,  that  the  seller  should  select  the 
bags  and  the  buyers  should  have  the  powder  of  rejecting  the 
bags  at  the  time  of  delivery.  A custom  of  this  sort  would 
of  course  supersede  the  general  rule  of  law. 

The  case  of  Taylor  and  Co.  v.  Mackie  Dunn  and  Co. 
(1879,  Buch.,  166)  is  an  authority  for  the  position  that  a 
unilateral  appropriation  is  sufficient.  In  that  case  the 
buyers  had  ordered  through  a broker  50  hogsheads  of 
brandy  of  strength  of  20  deg.  Cartier  at  £35  per  27  gallons. 
The  brandy  had  been  measured  off  by  the  sellers  from 
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stocks  in  hand  and  reduced  from  its  original  strength  to 
20  deg.  Cartier.  It  had  also  in  accordance  with  the  buyers' 
instructions  been  put  in  secondhand  casks.  It  was  held 
that  the  buyers  were  liable  for  an  excise  duty  on  brandy 
in  store  which  came  into  force  before  the  delivery  of  the 
brandy.  In  this  case  there  is  nothing  to  show  that  the  ap- 
propriation by  the  sellers  had  been  communicated  to  the 
buyers  and  assented  to  by  them.  De  Villiers,  C.J.,  said  in 
the  course  of  his  judgment — If  this  brandy  had  been  de- 
stroyed after  it  had  been  measured  and  set  aside,  the  loss 
would  have  fallen  on  JMackie,  Dunn  and  Co.  This  prin- 
ciple has  always  been  acted  on  in  this  Colony.  The  excise 
has  been  decided  to  be  a risk  attaching  to  the  brandy  sold, 
and  in  this  case  it  must  be  paid  by  the  purchaser.’’ 

Two  other  cases  with  regard  to  an  excise-duty  point  also 
to  a unilateral  appropriation  being  sufficient.  In  Marais 
V.  Deare  and  Dietz  (1878,  Buch.  168)  Marais  had  sold  350 
hogsheads  of  brandy  to  Deare  and  Dietz  to  be  shipped  to 
the  latter  in  instalments.  Before  the  last  instalment  had 
been  shipped  the  excise  duty  on  brandy  came  into  force. 
Marais  had  brandy  in  stock  to  meet  the  last  instalment; 
but  no  specific  hogslieads  had  been  set  apart  from  the  rest 
of  his  stock.  On  this  account  it  was  held  that  Marais  was 
liable  for  the  duty,  as  there  had  been  no  appropriation  by 
him.  In  Poppe  ^chunhoff  and  Guttery  v.  Mosenthal  (1879, 
Buch.  91)  the  facts  were  similar  and  a similar  decision 
was  given. 

In  the  recent  case  Borne  v.  Butt  (1915,  C.P.D.,  331), 
Juta,  J.P.,  said — “ As  to  the  third  ground  that  the  pur- 
chaser is  entitled  to  have  notice  of  the  appropriation  by  a 
vendor  before  the  contract  is  so  complete  as  to  throw  the 
risk  upon  the  purchaser,  Mr.  Ingram  has  also  admitted 
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candidly  that  there  is  no  authority  in  Roman-Dutch  text 
writers  for  such  a position;  but  he  has  referred  me  to  a 
case  in  Roscoe  {Stcicart  and  Co.  v.  Benjamin  and  Co.,  2 
R.  Gl),  from  which  he  contends  that  it  might  be  inferred 
from  certain  dicta  in  the  judgment  that  such  a proposition 
was  laid  down.  But  I do  not  read  the  judgment  in  that 
way  at  all.  I think,  considering  that  there  was  no  other 
authority  in  all  the  wide  range  of  Roman-Dutch  text 
writers  of  (6‘C.  for)  any  such  proposition,  that  the  judg- 
ment of  his  Lordship  in  this  case  should  be  read  in  con- 
sonance with  the  principles  of  Roman-Dutch  law.  I should 
certainly  not  read  those  dicta  as  stating  the  doctrine  that 
the  vendor  incurs  no  risk,  unless  he  has  notice  of  appro- 
priation in  the  absence  of  any  authority  for  that  position. 
I cannot  hold  that  the  ordinary  doctrine  of  Roman-Dutch 
law  that  the  risk  lies  with  the  purchaser  is  in  any  way 
affected  by  the  fact  that  he  has  no  notice  of  appropria- 
tion.’^ 

While  it  is  thus  clear  that  by  the  law  of  South  Africa  a 
unilateral  appropriation  is  sufficient  to  transfer  the  risk 
and  profit  of  the  thing  sold,  it  cannot  be  said  that  this 
state  of  the  law  is  suitable  to  modern  business  conditions. 
If,  for  instance,  so  many  ijounds  of  flour  have  been  ordered 
from  a merchant,  and  the  merchant’s  premises  are  burnt 
down  before  delivery,  it  Avould  hardly  be  equitable  that 
the  buyer  should  have  to  bear  the  loss  because  the  seller 
happened  Avithout  informing  the  buyer  to  have  Aveighed  off 
the  flour  i>revious  to  the  fire,  although  such  flour  remained 
in  the  store.  The  fairest  rule  seems  to  be  that  of  the  Ger- 
man Code  (see  p.  90). 

Taa^o  additional  cases  on  the  subject  of  what  amounts  to 
an  appropriation  may  be  mentioned,  although  they  do  not 
touch  the  question  Avhether  such  appropriation  must  bo 
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unilateral  or  bilateral.  In  Jamieson  and  Co.  v.  Goodliffe 
(1  S.C.  200)  about  200  tons  of  mealies  were  purchased 
“ to  arrive  per  Joanna  to  be  delivered  in  the  dock  Cape 
Town,  or  if  the  vessel  can  proceed  to  Port  Elizabeth,  de- 
livered alongside  the  vessel  in  Algoa  Bay,  the  mealies  in 
either  case  to  be  approved  in  Cape  Town.’’  The  vessel 
arrived  in  Cape  Town  with  about  400  tons  of  mealies, 
about  200  of  which  were  unloaded  in  Cape  Town.  The  re- 
maining quantity  was  approved  by  an  agent  at  Cape  Town 
appointed  by  the  buyer  for  that  purpose.  The  vessel  was 
wrecked  in  its  voyage  to  Algoa  Bay,  and  the  mealies  on 
board  lost.  It  was  held  that  the  buyer  had  to  bear  the 
loss,  there  having  been  sufficient  appropriation. 

In  Coml)rinch  and  Co.  British  B.A.  Company  (18^.0. 
45)  the  plaintiffs  (Combrinck  and  Co.)  contracted  to  buy 
10,000  head  of  cattle  out  of  a large  quantity  which  the 
defendant  had  on  hand  through  the  conquest  of  Matabele- 
land,  the  price  to  be  £2  per  head,  and  delivery  to  be  made 
at  Bulawayo  within  two  years  from  January,  1895.  There 
was  no  appropriation  of  tlie  cattle  and  no  tender  of  them 
during  the  years  1895  and  1890.  EarW  in  1890  practically 
all  the  cattle  in  Matabeleland  died  of  rinderpest.  In  an 
action  for  delivery  of  the  cattle  or  damages  it  Avas  pleaded 
that  specific  cattle  had  been  purchased,  and  that  they  had 
died  of  rinderpest  Avithout  fault  on  the  part  of  the  de- 
fendant Company.  It  Avas  held  that,  as  there  had  been  no 
appropriation,  the  risk  Avas  Avith  the  seller  (the  defendant 
Company ) and  that  it  Avas  liable  in  damages. 

English,  French,  and  German  Laav. 

The  English  law  on  the  subject  of  the  passing  of  the 
risk  and  profits  of  the  thing  sold  has  already  been  referred 
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to  in  this  chai>ter.  It  may  be  summed  op  as  follows  : the 
risk  and  profits  of  the  thing  sold  accompany  the  owner- 
ship; when  the  ownership  passes,  depends  on  the  intention 
of  the  parties;  but  the  presumption  is  that  in  the  case  of 
a sale  of  specific  goods,  it  passes  on  the  conclusion  of  the 
contract,  and  in  the  case  of  unascertained  goods,  on  the 
appropriation  of  goods  to  the  sale  by  the  seller  with  the 
assent  of  the  buyer.  The  general  effect  of  English  law  as 
regards  the  risks  and  profits  on  a sale  is  the  same  as  that 
of  Roman-Dutch  law;  but,  as  has  been  seen  (pp.  80-84), 
there  are  differences  as  regards  both  specific  and  unascer- 
tained things,  especially  in  regard  to  the  latter,  where 
English  law  requires  a bilateral  appropriation. 

The  French  law  on  the  subject  is  similar  to  the  Roman- 
Dutch  law,  both  having  taken  over  the  Roman  law. 

The  modern  German  law  shows  a bold  departure  from 
Roman  law,  and  lays  down  what  in  virtue  of  its  simplicity 
and  convenience  may  be  regarded  as  the  ideal  rule.  The 
risk  and  profit  of  the  thing  sold  remain  with  the  seller 
until  delivery.  Art.  446  of  the  Civil  Code  reads  as  follows: 

On  tlie  delivery  of  the  thing  sold  the  risk  of  accidentai 
destruction  and  accidental  deterioration  passes  to  the  pur- 
chaser. After  delivery  the  emoluments  accrue  to  the  pur- 
chaser and  he  bears  the  burdens  attaclied  to  the  tiling.^’ 
Art.  447  deals  with  the  risk  when  the  tiling  is  delivered  to 
a carrier : If  at  the  request  of  the  purchaser  the  seller 
transmits  the  thing  to  a place  other  than  the  place  of  per- 
formance, the  risk  passes  to  the  purcliaser  as  soon  as  the 
seller  has  delivered  the  thing  to  the  forwarder,  freighter, 
or  other  person  or  institute  designated  to  carry  out  the 
transmission.” 
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Chapter  VII . 

THE  TRANSFER  OF  OWNERSHIP  IN  CONNECTION 
WITH  SALES. 


Transfer  of  Ownership  of  Movables.  Although,  as  ap- 
pears from  the  last  chapter,  the  risk  and  profit  of  things 
sold  passes  to  the  buyer  on  the  conclusion  of  the  contract, 
the  ownership  of  corporeal  things  does  not  pass  until  their 
delivery,  that  is,  the  handing  over  of  physical  possession. 
The  principle  seems  to  be  that  a mere  contract  is  insuffi- 
cient to  pass  ownership,  as  a contract  only  operates  be- 
tw'een  the  parties  themselves;  the  transfer  of  ownership, 
as  giving  a right  in  rem  or  right  against  all  the  world, 
must  be  made  known  to  the  world  by  some  overt  act.  The 
principle  is,  however,  not  applied  in  the  case  of  incorporeal 
or  immaterial  things,  such  as  an  outstanding  debt. 

The  delivery  that  transfers  ownership  does  not  neces- 
sarily involve  the  physical  handing  over  of  the  thing  sold 
to  the  buyer.  Any  act  by  which  the  control  of  the  thing  is 
given  to  the  buyer  will  be  sufficient ; for  example,  handing 
over  the  key  of  a warehouse  may  amount  to  delivery  of  the 
articles  in  the  warehouse.  When  the  thing  sold  is  already 
in  possession  of  the  buyer  by  way  of  hire,  loan,  or  other- 
wise, no  further  delivery  is  necessary  (traditio  brevi 
manu).  In  the  same  way  if  the  thing  sold  is  in  possession 
of  a third  party,  the  delivery  will  be  complete  when  such 
third  party  agrees  to  hold  it  for  the  buyer.  Another  form 
of  delivery  consists  in  the  seller  continuing  his  possession 
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of  tlie  thing  as  agent  for  the  buyer,  the  so-called  constitu- 
turn  posscssorinin  (resolution  as  to  possession),  when  the 
only  change  is  in  the  intention  of  the  seller.  It  is  obvious 
that  such  a constructive  delivery  does  not  serve  the  general 
purpose  of  delivery,  namely,  of  giving  notice  of  change  of 
ownership  to  third  parties;  as  a rule  it  will  not  be  open 
and  notorious’’  (see  Fivaz  v.  Bostvcll^  1 S.  235).  In  the 
case  Orson  v.  Reynolds  (2  Buch.,  A.C.,  102)  the  plaintiff 
had  sold  on  credit  and  delivered  certain  transport  stock 
to  one  Kets  and  had  afterwards  agreed  with  Kets  that  the 
gale  should  be  cancelled  and  the  stock  let  on  hire  to  Kets, 
who  was  to  become  owner  of  the  stock  when  the  purchase- 
price  was  fully  paid.  Subsequently  the  plaintiff  claimed 
the  stock  from  the  defendant  to  whom  it  had  been  pledged. 
The  plaintiff’s  claim  was  disallowed,  and  De  Villiers,  C.J., 
remarked : It  is  admitted  that  there  was  no  re-delivery, 
and  the  plaintiff’s  counsel  relies  entirely  on  the  doctrine  of 
constitutum  posscssoriuni  in  support  of  the  appeal.  That 
doctrine  has  often  afforded  a refuge  to  counsel  when  every 
other  argument  has  failed ; but  I am  not  aware  of  any  case 
in  the  Supreme  Court  in  which  it  has  been  found  applic- 
able.” 

In  spite  of  this  strong  remark,  the  doctrine  of  a const i- 
tutum  posscssoriuni  is  still  a part  of  South  African  law, 
and  will  be  applied  where  there  is  no  doubt  of  the  hona 
fides  of  the  transaction  (see  dicta  in  the  appeal  case 
Ooldingcrs  Trustee  v.  Wliitelaiv  and  Sons.  1917,  A.D.,  66; 
Woodhouse  v.  Odcndaal^  1914,  O.F.D.,  48).  The  latter 
case  was  reversed  on  appeal,  but  only  on  a question  of 
fact. 

The  contract  of  sale  itself  gives  the  buyer  only  a right 
in  personam  to  compel  the  buyer  to  deliver  the  thing  sold 
( Voet  6, 1,  20) . This  leads  to  practical  results  of  consider- 
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able  importance,  before  delivery,  although  the  buyer  is 
responsible  for  the  risks  of  the  thing  sold,  he  may  be  dis- 
appointed in  obtaining  it  in  various  ways.  The  thing  may 
be  meanwhile  sold  and  delivered  to  an  innocent  third 
party;  or  may  be  taken  in  execution  by  a creditor  of  the 
seller ; or  by  the  seller  becoming  insolvent  it  may  form  an 
asset  in  his  estate.  In  these  cases  the  only  remedy  of  the 
buyer  is  an  action  for  damages.  But  if  the  seller  is  in- 
solvent, the  buyer  will  obtain  at  most  a dividend  on  his 
claim. 

There  have  been  a large  number  of  cases  on  this  point, 
and  on  the  whole  the  principle  has  been  consistently  recog- 
nised. It  has  been  repeatedly  held  that  things  sold  but  not 
delivered  nia^^  be  taken  in  execution  by  a judgment  credi- 
tor of  the  seller  {Long  v.  Randall j 1 E.D.C.  62;  JJfacaney. 
Cooke,  17  N.L.R.  125;  Cooper  v.  Robinson^  9 N.L.R.  82; 
Pinkus  V.  Fenster  22  S.C.  58).  In  Forth  v.  Grunewald  (14 
S.C.  269)  one  S.  had  sold  to  Forth,  his  brother-in-law,  cer- 
tain wagon,  oxen,  etc.,  wliich  he  (Forth)  allowed  to  re- 
main in  S'S  possession,  until  hearing  that  Grunewald  had 
issued  summons  against  S.,  he  removed  them  the  day  be- 
fore Grunewald  obtained  judgment.  Grunewald  took  out 
execution  upon  the  things  while  in  possession  of  Forth; 
but  the  execution  was  set  aside  on  the  ground  that  Forth 
had  become  the  owner  of  the  things  by  taking  possession 
of  them.  In  Warrington  v.  Ahlett  and  Co.  (4  H.C.G.,  191) 
a mercnant  had  given  a deed  of  sale  on  the  furniture  on 
his  premises  to  a creditor ; but  there  was  no  delivery  until 
the  creditor  some  six  months  afterwards  seized  the 
furniture  under  his  deed  of  sale.  It  was  held  that  the 
ownership  of  the  furniture  had  passed  to  the  buyer  by  his 
obtaining  possession  of  the  furniture  by  the  seizure,  pre- 
ceded as  it  was  by  the  deed  of  sale.  In  Mahenio  v.  Mpefu 
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(1912,  T.P.D.,  724),  a person  to  whom  cattle  had  been  sold 
and  delivered,  agreed  with  the  seller  to  cancel  the  sale,  so 
that  the  seller  might  be  able  to  claim  them  from  the  de- 
fendant, Tvho  had  obtained  them  from  the  buyer  on  a claim 
that  he  was  the  owner.  As,  however,  there  liad  been  no  re- 
delivery  to  the  seller,  it  was  held  that  the  ownership  had 
not  reverted  to  the  seller,  and  that  without  a cession  of  the 
buyer’s  rights  he  could  not  claim  the  cattle  as  against  the 
defendant. 

In  Page,  A'.O.  v.  BUeclcn  and  Kaplan  (1916,  T.P.D.,  606) 
mealies,  while  standing  on  the  land,  had  been  sold  at  9s. 
per  bag  of  203  lbs.,  bags  to  be  supplied  by  buyer.  Some  of 
the  mealies  had  been  put  in  bags  by  the  seller,  but  not 
weighed.  The  mealies  were  taken  in  execution,  and  it  was 
held  that  they  had  not  yet  become  the  property  of  the  buyer 
by  delivery,  the  sale  being  by  weight.  The  judgment  of 
Mr.  Justice  Wessels  deals  with  the  authorities  on  the  sub- 
ject. 

On  the  other  hand,  the  principle  that  delivery  is  neces- 
sary to  transfer  ownership  seems  to  have  been  lost  sight 
of  in  a recent  case — De  YilUers  and^  Paul  v.  Jansen  (1912, 
C.P.D.,  354).  In  that  case  one  Davidson  was  the  owner 
of  certain  horses  which  he  instructed  Paul  to  sell,  giving 
him  also  authority  to  obtain  possession  of  the  horses  from 
Jansen,  the  defendant,  for  the  purpose  of  effecting  the  sale. 
Paul  sold  the  horses  to  himself  and  De  Villiers.  Jansen 
refused  to  give  up  the  horses;  and  De  Villiers  and  Paul 
sued  him  for  delivery  of  them,  alleging  the  sale  from 
Davidson  and  that  the  horses  were  their  property.  The 
defendant  denied  the  statements  of  the  summons,  and 
further  alleged  that  he  had  a lien  over  the  horses  in  virtue 
of  a debt  due  by  Davidson.  In  the  magistrate’s  court 
absolution  from  the  instance  was  granted  on  the  ground 
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inter  alia  that,  as  there  had  been  no  delivery  of  the  horses 
to  the  plaintiffs,  there  was  no  transfer  of  ownership  to 
them.  In  appeal  Maasdorp  and  Searle  J.J.  held  that  as 
there  had  been  a sale  of  the  horses  to  the  plaintiffs,  they 
were  entitled  to  possession  of  them,  and  as  the  defendant 
had  failed  to  prove  his  lien,  the  plaintiffs  had  a better 
title  than  he  to  the  horses.  The  ground  on  which  both 
judges  apparently  went  was  that,  though  the  plaintiffs 
were  not  the  owners  of  the  horses,  there  having  been  no 
delivery,  still  they  had  a right  to  possession  of  the  horses. 
This  would  no  doubt  have  been  quite  correct,  if  the  plain- 
tiffs had  sued  as  cessionaries  of  Davidson’s  rights.  It  is 
submitted  however  that  it  is  Avrong  when  the  plaintiffs 
relied  on  a contract  of  sale  whicli  only  gives  a right  in 
personam  and  no  right  in  reim.  (For  a further  criticism 
on  their  decision,  see  article  by  F.  Stapleton  30  S.A.L.J. 
299). 

Knowledge  of  Previous  Sale.  A special  situation  arises 
when  a person  takes  in  execution  or  buys  and  takes  de- 
livery of  property  Avhich,  as  he  knows,  has  been  sold, 
though  not  delivered  to  another.  On  principle  such  know- 
ledge should  not  affect  a taking  in  execution.  The 
creditor  has  nothing  to  do  with  claims  in  personam  of  third 
parties  against  the  judgment  debtor.  He  has  a right  to 
satisfy  his  judgment  by  taking  in  execution  any  asset  of  the 
debtor’s  estate ; in  the  same  way  as  the  creditors  of  an  in- 
solvent estate  are  entitled  to  take  advantage  of  the  failure 
of  the  insolvent  to  give  delivery  of  what  he  has  sold.  The 
Katal  case  Hodgson  v Emery  (23.  N.L.R.  360)  was  there- 
fore, it  is  submitted,  wrongly  decided.  In  that  case  a 
judgment-creditor,  who  had  taken  a horse  in  execution  and 
sold  it  after  receiving  notice  that  it  had  been  sold  to  a 
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third  person,  was  held  liable  to  the  buyer  for  the  price  of* 
the  horse.  Bale  C.  J.,  who  gave  a considered  judgment, 
assumed  that  taking  in  execution  property  which  one 
knows  has  been  sold,  was  the  same  in  effect  as  buying  it  in 
similar  circumstances. 

There  is,  however,  a difference.  A person  who  buys  a 
thing  knowing  that  it  has  been  already  sold  to  another, 
induces  the  seller  to  commit  a breach  of  faith,  and  should 
obviously  not  be  allowed  to  benefit  by  his  anticipating  the 
first  buyer  in  taking  delivery.  This  is  laid  down  by  Voet, 
who,  after  stating  that  if  the  same  thing  has  been  sold  to 
two  different  persons,  not  the  first  buyer,  but  the  person  to 
whom  delivery  is  first  made,  is  entitled  to  claim  the  thing 
by  the  vindicatory  action,  that  is,  as  owner,  goes  on  (6, 
1,  20)  : If,  however,  the  second  purchaser,  knowing  that 
the  thing  had  been  sold  to  the  first  one,  nevertheless  buys 
it  and  obtains  possession  by  delivery  or  transfer,  the  right 
of  vindication,  some  think,  is  not  to  be  allowed  to  the  first 
purchaser,  seeing  that  he  was  not  yet  owner;  but  a per- 
sonal action  in  factum  ought  to  be  given  to  him  against 
the  second  purchaser,  who  is  not  free  from  fraud,  in  order 
that  his  deceit  may  not  benefit  him.’^  This  view  is  also  in 
accordance  with  the  general  attitude  of  Roman-Dutch  law 
in  regard  to  the  person  who  has  knowingly  taken  ad- 
vantage of  another.  Thus  a person  who  has  purchased  a 
thing  knowing  that  it  has  been  pledged,  though  not  de- 
livered, to  another,  takes  it  subject  to  the  pledge  (Coaton 
V.  Alexander y 1879,  Buck.  17)  ; and  a purchaser  of  land 
with  knowledge  of  an  unregistered  servitude  takes  it  sub- 
ject to  the  servitude. 

Delivery  for  Another  Purpose.  On  the  same  principle, 
H buyer  is  not  entitled  to  take  advantage  of  a delivery 
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given  for  another  purpose,  for  instance,  in  order  that  the 
thing  may  he  repaired.  In  Le  Roux  v.  Mitchell  and  Rod- 
kin  (1898,  5 S.A.R.,  157)  it  was  held  that  a buyer  subject 
to  conditions  did  not  become  owner  by  property  being 
consigned  to  him  for  railway  purposes,  and  his  thereby 
obtaining  possession  of  the  property.  On  the  same  prin- 
ciple if  the  buyer  takes  the  thing  bought  into  his  custody 
without  the  intention  of  accepting  the  ownership,  such 
ownership  does  not  pass  to  him  {Be  Villiers  v.  Maistcr 
and  Shagaan,  27  S.C.  73).  In  this  case  a person  who  had 
given  a large  order  for  potatoes,  finding  himself  insolvent, 
delivered  the  last  consignment  to  a third  person  with  in- 
structions to  sell  them  for  the  seller,  informing  the  latter 
of  what  had  been  done.  It  was  held  that  the  potatoes  had 
not  become  by  delivery  the  property  of  the  insolvent  who 
had  ordered  them. 


Continued  Possession  by  Seller.  The  continued  possess 
sion  of  the  seller  raises  a presumption  against  delivery  to 
the  buyer  having  ever  taken  place.  In  Fivaz  v.  Boswell 
(1852,  1 S.  235),  one  Samson  had  bought  a wagon  and 
oxen  at  a sale  held  by  Boswell.  On  Boswell  pressing  for 
payment,  Samson  agreed  to  sell  the  wagon  and  oxen  to 
Boswell,  who  put  his  initials  on  the  wagon ; the  oxen  were 
also  branded  with  his  mark.  Permission  was  then  given 
by  Boswell  to  Samson  to  use  the  wagon  and  oxen.  They 
were  afterwards  seized  in  execution  by  a creditor  of  Sam- 
son. The  Court  (Bell,  J.,  dissenting)  held  that  Boswell 
was  not  entitled  to  reclaim  the  wagon  and  oxen,  as  Sam- 
son’s possession  of  them  raised  a presumption  of  owner- 
ship which  could  only  be  rebutted  by  very  clear  evidence 
of  delivery  to  Boswell. 
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In  that  case,  as  already  observed,  one  of  the  judges  said 
that  delivery  must  he  open  and  notorious.’^  In  the  same 
way  in  the  case  of  Erasmus  v.  Rosenberg^  Ltd.  {IdlO,  T.P.D. 
1188),  in  which  a cow  had  been  pointed  out  by  the  owner 
to  the  person  who  agreed  to  take  it  in  exchange,  but  re- 
mained in  the  owner’s  kraal  at  the  former’s  request,  Wes- 
eels,  J.,  said:  ^‘Delivery  must  be  notorious.  You  cannot 
deliver  goods  to  a purchaser  by  merely  pointing  them  out 
without  separating  them,  and  without  the  purchaser  tak- 
ing them  in  any  way  under  his  control.’^  It  is  submitted, 
however,  that  the  test  is  rather  whether  the  delivery  is 
genuine  and  hona  fide  rather  than  notorious.  A delivery 
may  be  good  though  no  third  person  is  present,  and  in- 
valid, although  accompanied  by  elaborate  formalities.  In 
Rc77s  V.  Bands  Trustee  (2  Menzies,  89,  97)  notarial 
deeds  were  produced  purporting  to  represent  a sale  of  the 
goods  by  the  person  in  possession  and  a later  letting  of 
the  goods  to  him  by  the  buyer.  But  it  was  held  that  there 
was  no  proof  of  a genuine  and  bona  fide  sale  and  delivery. 

Other  cases  on  this  point  are  I.e  Riche  v.  Van  der 
Tlcuvcl,  4 H.C.G.,  395;  Lean's  Trustee  v.  Cerruti  (1869). 
Buch.  313;  Estate  Wei/mar  v.  he  Roux,  23  S.C.,  173; 
Yorster  v.  Yorsters  Trustees  (1910),  E.D.L.,  132;  Erils 
V.  British  IJivited  Diamond  Co..  7 S.C.  17 ; L'enton  v.  Boyle 
^nd  Co.,  2 II.C.G.,  575;  Corbrldges  Trustee  v.  Haybittel, 
A.O.,  3 II.C.G.,  259;  Harrington  v.  ShaskolJcsky  (1914), 
C.P.D.,  478. 

\Yiiat  Constitutes  Delivery.  It  is  difficult  to  lay  down 
any  general  rule  as  to  what  constitutes  a delivery  of  the 
thing  sold  sufficient  to  transfer  the  ownership;  the  circum- 
stances of  each  case  must  be  inquired  into  in  order  to 
ascertain  whether  the  delivery  was  genuine.  No  doubt 
when  the  thing  alleged  to  have  been  delivered  remains  in 
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or  immediately  returns  to  the  possession  of  the  seller,  the 
presumption  is  that  tliere  has  been  no  genuine  delivery. 
Still  there  is  force  in  the  words  of  Hopley,  J.,  in  PoU~ 
cansky  Bros,  v.  Hanau  (25  S.C.  670)  : If  there  is  a bona 

fide  delivery  it  is  a matter  of  an  instant No  length 

of  time  is  necessary  to  perfect  or  strengthen  it,  though 
possibly  a keeping  possession  for  some  time  may 
strengthen  the  evidence  in  support  of  the  transaction.^^ 

Delivery  to  a Carrier.  Delivery  to  an  agent  of  the  buyer 
Las  of  course  the  same  effect  as  regards  ownership  as  de- 
livery to  the  buyer.  AVhere  a carrier  has  been  employed, 
the  question  will  often  arise  whether  the  carrier  is  the 
agent  of  the  seller  or  of  the  buyer.  In  a Transvaal  case, 
'Welsh  V.  Bernhard  Cohen  and  Co.  (1880,  Kotze,  192),  it 
was  laid  down  that  in  the  absence  of  a contrary  inten- 
tion on  the  part  of  the  vendors,  delivery  to  the  carrier  is 
delivery  to  the  vendees.’’  The  case  of  Stein  and  Hunter 
v.  Echersley  (7  H.C.G.  4)  points  in  the  same  direction. 
There  is  of  course  a presumjjtion  that  the  carrier  is  the 
agent  of  the  person  who  employs  him ; but  this  is  compli- 
cated by  the  fact  that  it  is  often  the  buyer  who  pays  the 
carrier.  It  is  obvious  that  in  every  case  the  particular 
circumstances  must  be  taken  into  account.  On  this  point 
we  may  quote  from  the  judgment  of  Gardiner,  J.,  in  Bir- 
beck  and  Rose-Innes  v.  Hill  (1915,  C.P.D.,  GS7)  : ‘‘Mr. 
Benjamin  argues  that  delivery  to  a common  carrier  is  de- 
livery to  the  buyer,  and  cites  Stein  and  Hunter  v.  Eekers- 
ley  (7  ri.C.G.  4).  It  seems  to  me  that  this  can  only  be 
the  case  where  the  carrier  on  delivery  holds  the  goods  for 
transmission  to  the  buyer.  The  position  is  different  where 
the  seller  retains  tlie  right  of  disposal  of  tlie  goods  after 
handing  them  to  the  carrier  and  the  carrier  holds  Oie 
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goods  to  the  order  of  the  seller.  As  De  Villiers,  C.J.,  said 
in  London  and  South  African  Bank  v.  Donald  Currie  and 
Co.  (1875,  Buell,  at  p.  83)  : ^ It  may  be  laid  down  as  a 
general  rule  that  Avhere  goods  are  delivered  on  board  of 
a vessel  to  be  carried  and  a bill  of  lading  is  taken,  the  de- 
livery by  tlie  vendor  is  not  delivery  to  the  buyer;  but  to 
the  captain  as  bailee  for  delivery  to  the  person  indicated 
by  tlie  bill  of  lading  as  the  one  for  whom  they  are  to  be 
carried.’  ” 

Immovables.  In  the  case  of  immovable  property,  the  ren- 
dering of  physical  possession  does  not  transfer  the  owner- 
ship to  the  purchaser.  A registered  transfer  to  the  pur- 
chaser is  required ; and  this  corresponds  to  delivery  in  the 
case  of  movables  in  regard  to  changing  the  ownership.  A 
document  is  drawn  up  by  a conveyancer  in  which  the 
seller  professes  to  transfer  the  property  to  the  purchaser 
in  terms  of  the  sale.  This  document  is  registered  in  the 
office  of  the  Registrar  of  Deeds  and  an  entry  made  against 
the  farm  or  piece  of  land  in  the  land-register  of  the  same 
office.  Any  person  can  thus  by  making  an  investigation 
in  the  office  of  the  Registrar  of  Deeds  ascertain  in  whose 
name  immovable  property  is  registered,  that  is,  who  is  the 
owner  of  it.  In  this  way  notoriety  is  secured  more  effec- 
tually than  by  the  ancient  ceremonies  that  accompanied 
a sale  of  land,  such  as  handing  over  in  the  presence  of  wit- 
nesses a sod  taken  from  the  land  sold. 

The  necessity  of  a registered  transfer  in  order  to  pass 
the  ownership  of  immovable  property  is  shown  by  the  case 
of  Harris  v.  Buisinne’s  Trustee  (2  Menzies,  105,  113),  one 
of  the  best  known  decisions  in  South  Africa.  In  that  case 
ITarris  liad  in  January,  1837,  bought  a house  from 
Buisinne  for  £1,050.  He  paid  £400  in  cash,  and  agreed 
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to  give  a bond  for  the  balance;  and  he  entered  into  pos- 
session of  the  house.  He  endeavoured  to  obtain 
registered  transfer  from  Ruisinne,  but  without  success; 
and  in  1889  Ruisinne  became  insolvent.  Harris 
sued  the  trustee  for  transfer;  but  the  Court  held  that, 
until  transfer  in  the  Registry  of  Deeds,  Harris  had  only 
a right  in  personam  against  Ruisinne  and  not  the  owner- 
ship of  the  property.  Consequently  the  house  vested  in 
the  estate,  and  Harris  had  no  preference,  but  only  a claim 
for  damages  against  the  estate.  The  following  is  an  ex- 
tract from  the  report  of  the  case : By  the  law  of 

Holland  the  dominium  or  jus  in  re  of  immovable  property 
can  only  be  conveyed  by  transfer  made  coram  lege  loci, 
and  this  species  of  transfer  is  as  essential  to  divest  the 
seller  of  and  invest  the  buyer  with  the  dominium  or  jus 
in  re  of  immovable  property  as  actual  tradition  is  to  con- 
vey the  dominium  of  movables;  and  the  delivery  of  the 
actual  possession  of  immovable  property  has  no  force  or 
legal  effect  whatever  in  transferring  its  dominium.  This 
rule  of  the  law  of  Holland  was  not  a mere  fiscal  regula- 
tion. It  was  with  the  rest  of  the  law  of  Holland  intro- 
duced into  this  Colony  on  its  first  settlement,  and  has  been 
acted  on  invariably  ever  since,  except  that  by  certain 
colonial  laws  the  Registrar  of  Deeds  has  been  substituted 
for  the  magistrates  before  whom  in  Holland  transfers 
were  required  to  be  made.’’ 

Consequently  the  agreement  of  sale  between  Harris 
and  Ruisinne  and  the  delivery  of  the  possession  of  the 
house  by  Ruisinne  to  Harris  gave  Harris  nothing  more 
than  a jus  ad  rem,  and  a personal  claim  against  Ruisinne 
to  convey  the  jus  in  re  to  him  by  transfer  coram  lege  locL^’ 
The  decision  in  Harris  v.  Trustees  of  Buisinne  was  fol- 
lowed in  Smith’s  Trustee  v.  Norden  (2  Menzics,  128,  13G), 
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Mo/r.  N.O.  V.  Wood  (4  S.A.R.  52),  and  other  cases,  and 
is  now  part  of  the  settled  law  of  South  Africa.  The  case 
of  AnstrntJicr  and  Others  v.  Clilappini’s  Trustees  and 
Others  (3  Searle  91)  is  an  application  of  the  same  prin- 
ciple. 

Where,  however,  a person  has  bought  and  obtained 
registered  transfer  of  land  which  he  knew  had  been  sold 
to  another,  it  has  been  held  that,  as  in  the  case  of  movable 
property  (p.  05),  his  title  is  affected  by  such  knowledge, 
and  that  he  may  be  ordered  to  transfer  the  land  to  the 
first  purchaser  {Yan  Zyl  v.  Engelhrecht,  IG  S.C.  209). 

A case  where  transfer  was  held  not  to  give  ownership 
is  Preston  and  Dixon  v.  Biden’s  Trustee  (1  Buch.,  A.C., 
322).  A broker  (Biden)  had  bought  certain  claims  in  a 
diamond  mine  on  behalf  of  one  P.,  who  acted  for  prin- 
cipals in  London,  whose  names  were  not  disclosed.  The 
claims  had  been  transferred  to  Biden’s  name,  as  the  regis- 
tering officer  refused  to  transfer  to  Biden,  q.q.  The  sale 
in  London  fell  through,  and  Biden  subsequently  sur- 
rendered his  estate  as  insolvent.  It  was  held  that  the 
trustee  of  Biden's  estate  could  not  apj^ropriate  the  claims 
for  the  estate,  as  there  had  been  no  just  a eausa  for  a trans- 
fer of  the  ownership  of  the  claims  to  Biden  and  no  inten- 
tion to  transfer  it  to  him. 

Notwithstanding  this  decision,  it  may  be  pointed  out 
that  it  is  not  the  practice  in  South  Africa  to  treat  the 
registered  owner  as  a trustee  in  the  English  sense.  If  he 
is  expressed  to  be  a trustee,  he  is  treated  as  agent  of  the 
person  interested.  If  the  person  in  whose  name  the  pro- 
perty is  registered  is  not  expressed  to  be  a trustee,  the 
person  for  whom  he  is  acting  will  not  be  protected  against 
third  parties  (see  Polak  v.  Registrar  of  Deeds,  1907,  T.S., 
1084,  which,  however,  is  not  a case  of  sale). 
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Incorporeal  Things.  It  is  of  course  impossible  to  give 
pliysical  delivery  of  an  incorporeal  thing,  such  as  a right 
of  action,  a patent ; and  therefore  it  may  be  said  generally 
that  the  ownership  of  an  incorporeal  thing  passes  on  the 
contract  of  sale.  But  certain  incorporeal  things  such  as 
servitudes  are  so  closely  connected  with  immovable  pro- 
perty that  registration  in  the  Registry  of  Deeds  Office  is 
necessary  to  transfer  rights  to  them.  Further,  in  case  of 
the  sale  of  rights  of  action  evidenced  bv  an  instrument  or 
document,  such  as  bills,  notes,  insurance  policies,  the  de- 
liverv  of  the  instrument  is  an  essential  duty  of  the  seller 
(see  p.  4). 

Servitudes.  With  regard  to  servitudes,  the  sale  of  a 
servitude  gives  no  right  against  subsequent  bona  fide  pur- 
chasers of  the  property  subject  to  it,  unless  it  has  been 
registered  against  such  property  {Judd  v.  Fouric,  2 
E.D.C.  41;  Ro.ss^  Executors  v.  Ritchie,  19  N.L.R.,  103; 
tituart  v.  Grant,  24  N.L.R.,  410).  Similarly  the  pur- 
chasers of  other  obligations  or  encumbrances  on  land, 
such  as  options  to  purchase,  long  leases  (p.  135),  must 
register  their  rights  in  order  to  make  them  available 
against  third  parties  bona  fide  purchasing  the  land.  On 
the  other  hand,  a person  purchasing  land  with  notice  of  a 
servitude  that  has  not  been  registered  is  bound  by  the 
servitude,  his  position  thus  being  similar  to  the  buyer  of 
movable  property  that  has  been  sold  but  not  delivered  to 
another.  A more  difficult  question  is  whether,  when  a 
person  has  sold  a servitude  on  his  property  and  becomes 
insolvent  before  he  has  registered  it,  the  estate  is  bound 
to  register  the  servitude,  or  whether  on  the  other  hand 
the  analogy  of  Harris  v.  Bnisinne's  Trustee  (2  Menzies 
105,  113)  should  be  followed.  The  latter  view  seems  most 
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in  accordance  with  the  modern  tendency  to  attach  great 
importance  to  the  registration  as  a means  of  giving 
security  of  title. 

Rights  op  Action.  A common  form  of  incorporeal  pro- 
perty is  a right  of  action  or  outstanding  debt.  Individual 
debts  are  not  often  the  subject  of  sale;  but  the  book-debts 
in  an  insolvent  estate  are  often  sold.  In  such  sales  or 
cessions  all  the  rights  of  the  seller  pass  by  the  contract  of 
sale,  that  is,  by  the  expression  of  the  intention  of  the 
parties  (Voet  18,  4,  11;  Wright  k Co.  v.  Colonial  Govern- 
ment, 8 S.C.,  260;  ^mitli  v.  Farelhfs  Trustee^  1904,  T.S., 
949).  On  the  other  hand,  the  mere  expression  of  the  in- 
tention of  the  parties  does  not  give  the  buyer  a full  title; 
notice  must  be  given  to  the  debtor;  until  this  is  done,  if  he 
bona  fide  pays  his  original  creditor,  he  is  discharged  from 
liability  (Voet  18,  4,  15). 

A sale  of  land  or  immovable  property,  when  the  seller 
is  not  registered  owner  of  the  property,  is  considered  to 
be  a sale  of  a right  of  action;  and  if  the  seller  becomes 
insolvent  before  he  obtains  transfer,  the  right  to  transfer 
of  the  land  is  not  treated  as  an  asset  in  his  estate.  Thus 
in  the  case  of  Van  Aardt  v.  Hartleifs  Trustee  (2  Menzies, 
135,  143),  Hartley  had  purchased  land  from  a third  party 
and  sold  it  to  Van  Aardt  before  he  obtained  registered 
transfer.  Hartley  subsequently  became  insolvent,  while 
still  without  transfer.  It  was  held  that,  as  Hartley  had 
parted  with  all  the  right  that  he  had  to  the  land,  namely, 
a right  to  demand  transfer,  the  land  did  not,  as  in  the 
case  of  Harris  v.  Hiiisinne’s  Trustees  (see  p.  100),  fall  into 
the  insolvent  estate,  and  that  the  trustee  of  Hartley  was 
bound,  on  obtaining  transfer  of  the  land,  to  transfer  it  to 
Van  Aardt. 
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In  the  case  of  rights  of  action  embodied  in  written  in’* 
;:truments  or  documents  such  as  bills,  notes,  insurance 
policies,  shares  in  companies,  patents,  the  instrument 
must  be  delivered  to  the  buyer  by  the  seller.  If  it  has  not 
been  delivered  and  comes  into  the  hands  of  innocent  third 
parties  for  value,  the  buyer  will  have  no  claim  against 
such  third  parties.  l>ut  this  seems  to  be  on  the  principle 
of  estoppal.  It  is  submitted  that  there  is  no  real  analogy 
between  the  legal  effect  of  the  delivery  of  such  instru- 
ments and  the  legal  effect  of  the  delivery  of  ordinary 
movables.  If,  for  instance,  a person  had  sold  a policy  of 
insurance  or  certain  specific  shares  in  a company  and  be- 
fore delivering  the  policy  or  share  certificates  became  in- 
solvent, the  policy  or  shares  would  not  belong  to  the 
seller’s  insolvent  estate;  on  the  contrary,  the  trustee 
would  be  bound  to  iiand  over  the  instruments  to  the 
buyer  just  as  he  would  be  bound  to  hand  over  the  key  of 
a house  that  did  not  belong  to  the  estate.  Still  less  is 
there  any  analogy  between  the  registration  of  transfer  of 
immovable  property  in  the  Registry  of  Deeds  and  the 
registration  of  shares  in  limited  liability  companies  in  the 
office  of  such  companies.  A buyer  of  shares  becomes  full 
owner  of  the  shares  on  receiving  the  share-certificates  by 
which  the  specific  shares  are  indicated;  and  the  registra- 
tion of  the  transfer  is  only  necessary  to  give  him  rights 
against  the  company  under  its  articles  of  association. 

Bill  of  Ladino.  A special  form  of  right  of  action  is  that 
represented  by  a bill  of  lading.  By  English  law  the  de- 
livery of  a bill  of  lading  with  endorsement  by  the  seller 
transfers  to  the  buyer  the  ownership  of  the  goods  repre- 
sented by  it.  The  General  Law  x\mendment  Act,  1879,  of 
Cape  Colony,  and  Ordinance  No.  5 of  1902  of  the  Orange 
Free  State  provide  that  the  English  law  is  to  be  followed 
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in  reference  to  bills  of  lading.  Doubtless  the  courts  in 
the  other  Provinces  of  the  Union  would  also  follow  the 
English  law  on  the  subject  of  bills  of  lading  as  represent- 
ing tiie  custom  of  merchants.  P>ut  cases  on  this  subject 
may  very  well  involve  principles  of  Roman-Dutch  law  as 
well  as  English  law,  as  in  the  case  Birhcck  and  Rosc  innes 
V.  Hill  (1915,  C.P.D.,  087). 

When  Ownership  does  not  pass  notwithstanding  De- 
livery. In  two  classes  of  cases  the  ownership  of  the  thing 
sold  does  not  pass  to  the  buyer  in  spite  of  delivery.  This 
is  so — (1)  When  the  sale  is  subject  to  a suspensive  con- 
dition; (2)  When  the  sale  is  for  cash  and  the  cash  has 
not  been  paid. 

1.  Sales  subject  to  a suspensive  condition  have  been 
already  dealt  with  (p.  01).  As  pointed  out,  they  gene- 
rally take  the  form  of  a stipulation  that  there  shall  be 
no  sale  or  the  ownership  will  not  pass  until  the  purchase- 
price  has  been  fully  paid.  But  they  may  take  other  forms, 
such  as  a sale  on  approval.  In  such  cases  so  long  as  the 
condition  is  unfulfilled,  the  buyer  does  not  become  owner 
by  delivery  of  the  thing  sold,  and  the  seller  can  reclaim 
the  thing  from  an  innocent  third  person  to  whom  the 
buyer  has  sold  and  delivered  it,  and  if  the  buyer  himself 
becomes  insolvent,  from  his  estate.  The  cases  on  the  sub- 
ject have  been  already  cited. 

These  rules  do  not  apply  to  a sale  subject  to  a resolu- 
tive condition,  for  instance,  that  the  sale  Avill  be  cancelled 
or  tlie  goods  taken  back,  if  the  price  is  not  paid.  In  such 
a case  the  ownership  of  the  thing  sold  passes  to  the  buyer 
(Kcijtcr  V.  Barnfs  Executor,  1879,  Buch.  175;  Pratt  v. 
Pitman,  4 S.C.,  187;  etc.). 
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The  rule  that  the  seller  under  a suspensive  condition 
can  reclaim  the  thing  sold  from  an  innocent  third  party 
can  only  be  described  as  a most  unfortunate  one.  It  is 
an  inheritance  from  Roman  law  which  tended  to  lay  too 
much  stress  on  abstract  ownership.  It  is  inconsistent 
with  the  rationale  of  the  principle  that  delivery  is  neces- 
sary to  transfer  OAvnership,  as  that  principle  is  founded 
on  the  principle  that  delivery  is  notice  to  the  world  of 
transfer  of  ownership. 

2.  Still  more  unfortunate  is  the  rule  also  derived  from 
Roman  laAV  that  a person  Avho  has  sold  a thing  for  cash 
and  delivered  it  to  the  buyer  remains  the  OAvner  of  the 
thing,  if  the  cash  has  not  been  paid,  and  can,  if  he  takes 
timely  steps,  recover  the  thing  from  an  innocent  person 
to  whom  the  thing  has  been  sold  and  delivered  by  the  first 
buj^er,  and  from  the  insolvent  estate  of  the  first  buyer.  In 
the  case  of  Daniels  v.  Cooper  (1  E.D.C.,  174)  the  plaintiff 
Daniels  had  sold  four  ostriches  to  one  IMartin  for  cash 
and  had  allowed  the  latter  to  take  them  aAvay,  although 
the  price  had  not  been  paid.  Martin  sold  and  delivered 
the  ostriches  to  the  defendant.  Cooper,  for  the  sum  of 
£110,  Avhich  the  latter  paid.  It  AA^as  lield  that  the  plain- 
tiff was  entitled  to  reclaim  the  ostriches  from  the  de- 
fendant as  being  still  his  (plaintiff’s)  property.  Other 
cases  on  the  point  are  Stewart  v.  Year  (7  N.L.R.  17;  Will- 
non  and  Co,  v.  Webster  (1  C.L.J.,  117). 

When  a cheque  is  given  in  payment  of  the  purchase- 
price  and  the  cheque  is  dishonoured,  the  sale  is  considered 
to  be  for  cash  Avhich  has  not  been  paid,  and  the  OAvnership 
does  not  pass  to  the  buyer  (Sadie  v.  Standard  Bank,  7 
6.C.  87;  Warre-Smith  and  Ranee  v.  Philips  (Hertzog 
50). 
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It  would  seem  reasonable  that  the  delivery  of  the  thing 
sold  should  raise  a presumption  of  credit  having  been 
given.  But  this  is  not  the  attitude  of  Roman-Dutch  law. 
In  Sadie  v.  Standard  Bank  (7  S.C.,  at  p.  91),  De  Villiers, 
(^.  J.,  said : All  our  authorities  are  agreed  that  the  mere 
delivery  of  the  goods  raises  no  presumption  of  credit  hav- 
ing been  given,  and  that  on  the  contrary  the  presumption 
is  in  favour  of  the  sale  having  been  for  cash.”  But  he 
goes  on  to  say  that  there  is  a presumption  of  credit  having 
been  given  when  the  seller  does  not  reclaim  the  goods  sold 
within  a reasonable  time;  and  that  the  Insolvency  Ordi- 
nance which  fixes  the  time  within  which  goods  may  be 
reclaimed  from  an  insolvent  buyer  for  cash  may  be  taken 
as  an  indication  of  what  is  considered  a reasonable  time. 

When  a seller  reclaims  goods  sold  for  cash  from  the  in- 
solvent estate  of  the  buyer,  the  Insolvency  Act  (No.  32) 
of  1916,  sec.  35,  provides  that  notice  of  such  reclamation 
must  be  given  by  the  seller  within  ten  days  of  the  de- 
livery of  the  goods;  such  notice  to  be  given  to  the  insol- 
vent or  his  legal  representative.  If  therefore,  as  suggested 
by  De  Villiers,  O.J.,  we  take  this  as  an  indication  of  what 
is  a reasonable  period  for  reclamation,  we  should  put  it 
down  at  about  ten  da^^s  or  a fortnight.  Thus  the  period 
of  six  weeks  mentioned  by  V.  d Linden  (Inst.  1,  7,  2)  may 
be  considered  unreasonable  in  the  present  times.  It  is, 
however,  desirable  that  the  right  should  be  entirely 
abolished. 


English,  French,  and  German  Law.  According  to  Eng- 
lish law  delivery  has  nothing  to  do  with  tlie  transfer  of 
the  ownership  of  things  sold.  The  transfer  of  the  owner- 
ship of  specific  or  ascertained  goods  depends  upon  the  in- 
tention of  the  parties  to  the  contract  of  sale.  But  the  pre- 
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Bumption  is  that  the  parties  intended  to  transfer  the 
ownership,  if  the  goods  are  ready  for  delivery.  If  some- 
thing  has  to  be  done  to  the  goods  to  make  them  ready,  for 
example,  if  they  have  to  be  altered,  or  weighed  to  ascer- 
tain the  price,  the  presumption  is  that  the  ownership 
passes  when  this  has  been  done  and  the  buyer  has  notice 
of  it.  When  unascertained  goods  are  sold,  for  instance, 
fio  many  pounds  of  flour,  the  ownership  does  not  pass  until 
the  goods  are  ascertained  or  rendered  specific,  and  then 
the  same  rules  apply  as  to  other  ascertained  goods  (Sale 
of  Goods  Act,  1893,  sec  16 — 18).  The  transfer  of  the 

ownership  of  real,  that  is,  immovable  property,  is  effected 
by  the  deed  of  sale  in  accordance  with  a statute  of  1845, 
which  provided  that  corporeal  hereditaments  should 
lie  in  grant  as  well  as  in  livery’’  (delivery  of  posses- 
sion). 

By  old  English  law  delivery  of  possession  (livery  of 
seisin)  was  required  to  transfer  the  ownership  both  of 
movable  and  immovable  property  (Fry,  L.J.,  in  Cochrane 
V.  Moore,  25  Q.B.D.,  57). 

French  law  has  broken  away  from  Roman  law  in  re- 
gard to  the  necessity  of  delivery  to  pass  the  ownership  of 
a thing  sold.  The  ownership  passes  Avhen  the  buyer  is  en- 
titled to  delivery  (Code  Napoleon,  artt.  1138,  1583).  It 
is  true  that  the  Code  speaks  only  of  the  ownership  as  re- 
gards the  seller”  (^^d  Vegard  da  vendeur  . But  these 
words  do  not  seem  to  have  restricted  in  any  marked  de- 
gree the  practical  operation  of  the  rule.* 

In  German  law  in  the  case  of  movables  delivery  is  neces- 
.gary  to  transfer  the  ownership  of  a thing  sold,  unless  the 
thing  is  already  in  possession  of  the  buyer;  registration 
is  required  to  transfer  the  ownership  of  immovable  pro- 
perty (Civil  Code,  artt.  929,  930,  873,  876,  877).  The 
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German  law  on  this  subject  is  therefore  similar  to  the 
Roman-Dutch  law;  but  the  former  does  not  involve  the 
anomaly  of  a separation  of  the  ownership  from  the  risk  of 
the  thing  (p.  75). 

^^Tth  regard  to  the  rule  of  Roman-Dutch  law  under 
which  a seller  may  retain  the  ownership  of  a thing  sold, 
not  withstanding  delivery,  and  reclaim  it  from  a third  party 
who  has  bought  it  in  good  faith,  this  is  contrary  to  Eng- 
lish law,  which  lays  down  that  where  a person,  having 
bought  goods,  obtains  possession  of  them  with  the  con- 
sent of  the  seller,  he  gives  a good  title  to  any  person  who 
bona  fide  buys  and  obtains  delivery  from  him  (Factors 
Act,  1889,  sec.  25). 

■ As  to  French  law,  there  is  no  provision  in  the  Code 
Napoleon  on  the  subject.  But,  whatever  may  be  the  law 
as  regards  sales  subject  to  suspensive  conditions,  the  rules 
relating  to  the  passing  of  ownership  seem  to  be  inconsis- 
tent with  the  old  rule  of  Roman  law,  that,  where  there  is 
a sale  for  cash  and  the  cash  is  not  paid,  the  ownership  does 
not  pass  to  the  buyer. 

In  German  law  the  buyer  of  a thing  in  good  faith  be- 
comes the  owner  of  the  thing  by  delivery,  even  if  the  seller 
is  not  himself  the  owner  of  the  thing  (artt.  929,  932). 
Thus  the  result  is  the  same  as  under  the  Factors  Act,  1889, 
of  English  law. 
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Chapter  VIIL 

DUTIES  OF  SELLER  AND  BUYER  IN  RELATION 
TO  DELIVERY  AND  PAYMENT. 


Delivery  of  Appurtenances.  The  seller’s  main  duty  in 
performance  of  a contract  of  sale  is  to  give  delivery  of  the 
thing  sold,  Avhich,  as  Ave  have  seen  (p.  100),  in  the  case  of 
immovable  property  takes  the  form  of  registered  transfer. 
Where  the  thing  sold  is  not  a single  object,  the  question 
may  arise — Avhat  is  to  be  delivered?  For  instance,  does 
the  sale  of  a house  or  shop  include  fixtures  or  fittings? 

Voet  (19,  1,  1 — 9)  gives  a number  of  rules  on  the  sub- 
ject; but  they  are  not  very  applicable  to  modern  times.  It 
may  be  laid  down  as  a general  rule  in  tlie  case  of  movables 
that  everything  that  is  looked  upon  as  a part  of  the  thing 
sold,  even  though  detachable  from  it,  like  the  key  of  a box, 
must  be  delivered  with  the  thing.  On  a sale  of  land  or 
immovable  property  the  presumption  is  that  the  parties 
intended  that  all  fixtures  should  be  included  in  the  sale. 
The  difficulty  arises  from  the  fact  that  a fixture,  such  as 
a building,  may  have  been  put  up  for  temporary  purposes, 
and  thus  it  may  not  have  been  intended  to  include  it  in  the 
sale;  in  other  words,  it  is  not  to  be  regarded  as  a fixture 
or  immovable  {Olivier  v.  Haarhof  and  Co.^  1906,  T.S., 
497).  As  an  example  of  cases  on  this  subject,  Cairncross 
V.  Nortje  (21  S.C.,  127)  may  be  referred  to.  In  that  case 
a farm  had  been  sold  including  certain  kraals  (enclosures 
for  cattle  or  other  animals).  Within  the  kraals  were 
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Bome  sheds  formed  by  sheets  of  galvanised  iron  resting  on 
the  walls  of  the  kraals  at  one  end  and  at  the  other  end 
Bcrewed  on  poles  planted  in  the  ground.  It  was  held  that 
such  sheds  passed  with  the  sale  of  the  farm  and  that  the 
purchaser  was  entitled  to  damages  for  failure  to  deliver 
them.  In  Smyth  v.  Furter  (24  S.C.,  424)  it  was  held  that 
a distilling  kettle  secured  to  the  soil  by  mason-work  passed 
with  the  sale  of  a farm,  and  that  certain  apparatus  con- 
nected with  the  kettle,  though  temporarily  disconnected, 
was  also  included  as  essential  appurtenances  of  the  kettle. 
In  Corbett  v.  Harris  (1914,  C.P.D.,  535)  it  was  held  that 
ordinary  huts  and  dwellings  used  by  farm  servants  must 
prim  a facie  be  regarded  as  fixtures  and  passing  with  the 
farm. 

Ejectment  of  Trespassers  from  Land  Sold.  In  the  case 
of  movables  delivery  involves  handing  over  physical  con- 
trol of  the  thing  sold,  which  means  removing  the  thing 
from  the  possession  of  any  third  person.  When,  however, 
immovable  property  is  sold,  the  question  may  arise 
whether  the  vendor,  in  addition  to  giving  transfer  of  the 
property,  must  eject  trespassers  who  are  in  possession  of 
the  whole  or  part  of  the  property  sold.  It  can  only  be  a 
question  of  a duty  to  eject  trespassers,  because  the  vendor 
will  not  have  carried  out  his  duties  arising  out  of  the  sale, 
unless  he  hands  over  the  property  free  from  all  lawful 
claims  to  possession. 

The  matter  does  not  appear  to  be  altogether  clear,  prob- 
ably owing  to  the  fact  that  registered  transfer  has  only 
gradually  taken  the  place  of  delivery  of  physical  posse»^ 
sion,  which  would  involve  the  ejectment  of  a trespasser  in 
possession.  It  is  submitted  however  that  it  is  the  duty  of 
the  vendor  to  eject  a trespasser  in  possession  at  the  time  of 
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the  sale,  so  long  at  least  as  he  has  not  given  transfer  to 
the  purchaser.  After  the  vendor  has  given  transfer,  he 
ceases  to  have  any  interest  in  the  property,  and  the  pur- 
chaser is  the  natural  person  to  bring  an  action  for  eject- 
ment, though  he  might  be  entitled  to  be  reinbursed  by  the 
seller  for  damage  suffered  tlirough  the  occupation  by  a 
trespasser  from  the  time  of  the  sale  to  the  date  of  transfer 
When  a trespass  takes  place  after  the  date  of  the  sale  with- 
out fault  on  the  part  of  the  vendor  this  would  appear  to 
be  a risk  for  which  purchaser  is  liable  (p.  75)  ; and  it 
would  be  his  duty  to  eject  such  a trespasser  with  the 
vendor's  assistance,  if  necessary. 

In  the  case  Schultz  Bros.  v.  Roodepoort  Venture 
Byndicate  (1905  T.H.  35G)  the  plaintiffs  claimed  dam- 
ages for  delay  in  giving  possession  and  transfer  of  a 
portion  of  property  they  had  bought.  It  had  been  agreed 
that  possession  of  the  property  was  to  be  taken  by  the  pur- 
chasers on  the  day  of  sale;  but  it  was  found  that  the  cot- 
tage of  a neighbouring  proprietor  encroached  on  the  land. 
The  vendors  only  ejected  the  person  encroaching  after  long 
delay.  It  was  contended  for  the  vendors  that  there  was 
no  obligation  on  their  part  to  evict  a trespasser  and  that 
they  had  discharged  their  obligation  as  vendors  by  giving 
the  purchaser  a clear  title  to  possession.  In  regard  to  the 
latter  point.  Mason,  J.,  said : This  argument  was  based 
upon  Yoet  9,  1,  10  and  11,  where  it  is  stated  that  the 
vendor  is  only  bound  to  give  vacant  possession,  and  that 
be  is  understood  to  do  this  when  he  makes  such  a delivery 
of  the  thing  sold  that  it  cannot  be  reclaimed  by  another, 
and  when  therefore  the  purchaser  would  be  successful  in 
a suit  for  the  possession.  Mr.  de  Villiers  argued  that,  as 


114 


Duties  of  Seller  and  Buyer 


tlie  Defendant  Syndicate  had  given  the  plaintiffs  (Schulta 
Bros.)  such  a possessory  title  as  would  make  them  success- 
ful in  an  action,  they  had  discharged  their  obligation. 
Kow,  without  discussing  the  question  whether  the  doctrine 
of  vacant  possession  is  really  applicable  to  contracts  of 
purchase  and 'sale  of  immovable  property  under  our  sys- 
tem of  registration  or  Avhether  it  is  not  rather  a principle 
of  the  civil  law  dependent  on  special  conditions  no  longer 
in  existence  (Hunter's  Roman  Law,  2nd  ed.,  pp.  368,  370, 
and  900),  it  appears  to  me  that  it  is  not  applicable  to  the 
present  case.  The  authorities  lay  down  clearly  that  the 
seller  must  give  the  purchaser  free  and  exclusive  posses- 
sion, and  that  the  essence  of  a contract  of  sale  is  that  the 
purchaser  shall  be  able  to  enjoy  the  property  [(2  Burge, 
pp.  338 — 41;  Pothier  Contrat  de  Ycnic,  secs.  1 and  48; 
Dig.  19,  1,  2 (1)  and  11  (2,  13,  17)].  It  appears  to  me 
also  in  this  case  that  the  provision  in  the  contract  of  sale 
imposing  on  the  purchaser  the  duty  of  taking  possession 
upon  the  day  of  sale  implies  a corresponding  obligation 
on  the  vendors  to  give  possession,  and  this  is  clearly  differ- 
ent to  the  right  of  possession  which  is  conferred  by  title, 
because  transfer  is  to  be  taken  nine  months  after  the  date 
of  sale.  The  case  of  Macindoe  and  Sinclair  v.  Biirmester, 
which  was  decided  in  the  Rand  High  Court  (15th  and  17tb 
June,  not  reported,  1904),  and  which  was  much  relied  on, 
differs  very  materially  from  the  present  case.  There  land 
was  purchased  which  was  in  occupation  of  a tenant,  and 
in  respect  of  whose  tenancy  provision  was  made  in  tho 
contract  of  sale.  The  tenancy  expired  on  a day  on  which 
it  was  provided  that  the  purchasers  should  have  posses- 
sion. The  tenant,  without  any  right,  declined  to  remove, 
whereupon  the  vendor  brought  an  action  for  ejectment 
against  him,  and  he  was  ejected.  The  purchaser  thereafter 
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bronglit  an  action  for  damages  for  delay  against  tlieir 
vendor,  and  tlieir  claim  Avas  dismissed.  This  appears  to 
me  to  present  entirely  different  circumstances  and  an  en- 
tirely different  obligation  to  the  one  that  is  now  before 
me.  The  case  of  Funncy  v.  Cracjfj’s  Estate  (G  N.L.R.,  279) 
contains  a dictum  of  the  late  Sir  Henry  Connor,  which  is 
somewhat  in  support  of  the  defendant’s  contention,  but 
the  circumstances  there  also  do  not  resemble  the  present 
case.  Here,  so  far  as  one  can  judge,  llenault  (the  person 
whose  house  encroached  on  the  land  sold)  could  not  have 
been  ejected  without  the  payment  of  compensation  for  his 
improvements,  and  it  seems  to  me  impossible  to  impose 
any  such  obligation  upon  the  purchasers,  even  though  they 
may  be  entitled  to  recover  any  compensation  which  they 
may  have  had  to  pay  from  their  vendors.” 

It  Avill  be  noted  that  in  this  case  the  person  in  possession 
of  a portion  of  the  premises  sold  could  not  have  been 
ejected  without  compensation  and  therefore  was  not  a tres-^ 
passer.  But  it  is  submitted  that  the  same  applies  to  tres- 
passers, although  it  is  difficult  to  lay  down  any  rule;  for 
instance,  it  is  more  convenient  for  the  purchaser  himself 
to  eject  a casual  trespasser. 

Place  of  Delivery.  If  on  a sale  no  place  for  delivery  has 
been  agreed  upon,  delivery  in  the  case  of  the  sale  of 
a specilic  thing,  must  take  place  Avhere  the  thing  itself  is 
(Pothier,  Obligations  II.,  § 548).  For  instance,  if  a per- 
son sells  a horse  Avhich  is  in  his  stable,,  or  furniture  which 
is  in  his  house,  the  buyer  can  only  claim  delivery  at  the 
stable  or  house  respectively.  Where  no  specific  thing  is 
sold,  but  a certain  quantity,  Aveight,  or  number  of  generic 
things,  as  a ton  of  coal,  a pound  of  flour,  delivery  must 
take  place  at  the  residence  or  place  of  business  of  the  seller 
according  to  the  presumed  intention  of  the  parties. 
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These  rules  flow  from  the  application  of  the  principle — 
verba  contra  stipulatorem  interpretanda — an  agreement  is 
to  be  construed  in  the  manner  least  onerous  to  the  person 
bound  by  it.  They  may,  however,  be  readily  presumed  to 
have  been  ousted  by  the  implied  intention  of  the  parties. 
In  the  case  of  things  bought  at  a shop  there  is  frequently 
an  implied  agreement  that  the  seller  will  deliver  the  thing 
at  the  buyer’s  house,  if  it  is  within  a reasonable  distance 
of  the  seller’s  place  of  business,  the  shop;  but  in  the  ab- 
sence of  such  an  express  or  implied  agreement  the  cus- 
tomer is  not  entitled  to  claim  that  the  things  that  he  has 
bought  should  be  sent  to  him. 

In  the  case  Goldhlatt  v.  Merwe  (19  S.C.  373),  the  de- 
fendant, a manufacturer  of  cigarette  boxes,  had  under- 
taken to  supply  the  plaintiff  with  a certain  number  at  a 
certain  price.  The  plaintiff  took  delivery  of  some  at  the 
place  of  manufacture.  After  some  delay  on  the  part  of 
the  defendant  in  supplying  the  remaining  boxes,  the  plain- 
tiff demanded  delivery  of  them  at  his  own  residence.  The 
defendant  offered  to  deliver  them  at  the  place  of  manufac- 
ture. The  Court  decided  in  favour  of  the  defendant,  De 
Villiers,  C.J.,  saying:  In  the  case  of  sale  of  speciflc 
goods,  the  rule  of  our  law  is  that  in  the  absence  of  agree- 
ment as  to  the  place  of  delivery,  they  must  be  delivered  at 
the  place  where  they  were  at  the  time  of  the  sale.  If  goods 
are  ordered  to  be  manufactured,  they  must  be  delivered  at 
the  place  of  manufacture.”  In  Gilson  v.  Payn  (16  S.C. 
286)  it  was  held  that  a farmer  who  had  sold  produce  which 
was  stored  in  his  barn,  was  not  bound  to  assist  in  loading 
it  on  the  buyer's  wagon ; all  that  he  was  bound  to  do  was 
to  enable  the  buyer  to  get  at  the  produce  (for  instance,  by 
banding  over  the  key  of  the  barn)  and  allow  it  to  be  re- 
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moved  without  obstruction.  In  other  words,  the  seller 
need  only  play  a passive  part  in  delivery. 

Wlien  a seller  undertakes  to  deliver  goods  to  the  buyer’s 
ship,  the  buyer  has  done  his  duty,  when  he  has  nominated 
a ship  in  which  the  goods  can  be  loaded  {Murray  and  Co. 
V,  Stephan  Bros.,  1917,  A.D.,  243). 

Time  of  Delivery.  When  no  time  for  delivery  of  the 
thing  sold  is  fixed,  delivery  must  take  place  within  a 
reasonable  time  {Smith  v.  Steel  Atkinson  and  Co.,  1 
N.L.R.  14;  Laljee  v.  Omadiitt,  4 N.L.R.  117).  The  same 
rule,  of  course,  applies  to  giving  registered  transfer  of  im- 
movable property  {Broman  v.  Billingham,  IG  C.T.R.  919). 
The  buyer  himself  is  not  bound  to  make  a demand  for  de- 
livery; but  if  the  seller  does  not  tender  delivery  within  a 
reasonable  time,  the  buyer  can  repudiate  the  contract 
(Federal  Tobacco  Works  v.  Barron,  1904,  T.S.,  4S3;  and 
see — Repudiation,  p.  203) . What  is  a reasonable  time  will 
depend  upon  the  circumstances  of  each  case  {Braun  v. 
Paarl  Wine  and  Spirit  Co.,  6 S.C.  3G5;  Dc  W^aal  v.  Adler, 
8 N.L.R.  87 ; Raw  v.  Parker,  11  N.L.R.  IGO). 

In  a recent  case,  Murray  and  Co.  v.  Stephan  Bros, 
(1917,  A.D.,  243),  goods  had  been  sold  for  delivery  during 
“ February  or  IMarch,  seller’s  option.”  This  was  inter- 
preted by  Solomon  ,J.A.,  as  meaning  that  the  seller  was  1o 
be  allowed  to  the  end  of  March  to  deliver,  and  that  as  soon 
as  he  notified  to  the  buyer  that  he  was  ready  to  deliver, 
the  latter  was  to  be  entitled  to  a reasonable  time  to 
arrange  for  freight. 

When  a time  for  delivery  has  been  fixed,  the  question 
may  arise  whether  failure  to  deliver  within  that  time  gives 
the  buyer  the  right  to  repudiate  the  sale.  The  South  Afri- 
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can  courts  in  tliis  matter  follow  the  English  courts  in  hold' 
ing  that  the  right  of  repudiation  depends  on  whether  time 
is  of  the  essence  of  the  contract.  In  the  case  of  a sale  of 
land  delay  in  giving  transfer  will  not  as  a rule  give  the 
riglit  to  repudiate.  But  in  a mercantile  transaction,  and 
in  fact  in  case  of  the  sale  of  movables  generally,  the  speci- 
fication of  a time  for  delivery  will  usually  be  regarded  as 
making  delivery  within  such  time  an  essential  part  of  the 
contract  (Durr  v.  Buxton  White  Lime  Co.,  1909,  T.S. 
876). 

In  the  case  Bergl  and  Co.  v.  Trott  Bros.  (24  N.L.R.  503) 
it  was  pointed  out  that  the  object  of  the  parties  to  a sale  in 
specifying  the  time  might  be  merely  to  fix  a reasonable 
time;  but  it  was  decided  in  that  case  that,  where  it  had 
been  agreed  to  deliver  maize  about  the  first  two  weeks  Ui 
July,  delivery  on  July  31  was  not  a fulfilment  of  the  con- 
tract. 

In  the  case  Algoa  MUling  Co.,  Ltd.  v.  ArJcell  and 
Douglas  (1918,  A.D.  145),  decided  on  March  2,  1918, 
the  Milling  Company  had  bought  from  Arkell  and 
Douglas  a large  quantity  of  wheat.  The  sellers  had 
suggested  that  the  terms  should  be  Shipment  July  as 
near  as  possible.’^  But  it  had  been  agreed  that  the  words 
as  near  as  possible  ’’  should  be  expunged.  The  sellers 
shipped  from  JMontreal  in  August.  The  buyers  repudicded 
the  contract  by  refusing  to  accept  delivery  on  the  ground 
that  the  shipment  should  have  been  in  July.  The  Sadlers 
sold  the  wheat  at  a loss,  and  sued  for  the  sum  of  £842  Gs. 
4d.  as  damages  for  the  buyers’  alleged  breach  of  contract. 
The  Provincial  Court  had  given  judgment  in  favour  (d  the 
sellers.  But  the  Court  of  Appeal  set  aside  the  iudgmeiit, 
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Innes,  C.J.,  pointing  out  that  the  alteration  in  the  agree- 
ment and  the  fact  that  the  buyers  were  offering  Is.  Gd.  per 
100  lbs.  more  for  shipments  of  wheat  in  July  than  in 
August  showed  clearly  that  time  was  of  the  essence  of  the 
contract.  The  sellers  had  failed  to  carry  out  an  essential 
condition  of  the  contract,  and  were  not  entitled  to 
damages.  (See  also  ch.  XV.,  Repudiation,  p.  203). 

When  the  agreement  is  to  pay  cash  for  a thing,  this 
ordinarily  involves  an  agreement  to  make  immediate  de- 
livery. In  Aymanl  v.  Webster  (1910,  T.S.,  123),  lives, 
C.J.,  said:  If  a man,  for  instance,  undertakes  to  sell  an 
article  to  be  paid  for  in  cash,  he  as  plainly  undertakes  ro 
deliver  it  Avhen  the  cash  is  paid  to  him  as  if  the  contract 
had  said  so  in  definite  Avords.”  On  the  same  principle  de- 
livery need  not  usually  take  place  except  on  payment  or 
tender  of  payment.  On  the  other  hand,  before  the  .seller 
can  bring  an  action  for  the  price,  he  must  have  made  or 
tendered  deliA^ery  in  accordance  Avith  the  general  rule  that 
a person  cannot  enforce  a bilateral  contract  Avithout  shoAv- 
ing  that  he  has  performed  or  Avas  ready  to  perform  his  OAvn 
obligations  under  it.  Hence  a difficulty  may  arise  Avhen 
the  seller  fears  that,  if  he  makes  delivery,  he  Avill  not  be 
paid.  When  a sale  is  on  credit,  there  is  no  escape  from 
this.  But  Avhere  the  sale  is  for  cash,  the  seller  can  gene- 
rally tender  the  thing  sold  Avithout  parting  Avith  the  con- 
trol of  the  thing.  Further,  Ave  have  seen  (p.  107)  that 
under  such  circumstances  the  seller  does  not  lose  the 
ownership  of  the  thing  sold. 

Costs  of  Transfer.  We  have  seen  that  in  South  Africa 
transfer  in  the  Registry  of  Deeds  Office  takes  the 
place  of  delivery  of  possession  of  immovable  projierty. 
Such  transfer  involves  certain  costs,  including  stamp 
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duties  to  the  Government  and  the  payment  of  a legal  prac- 
titioner called  a conveyancer  ’’  to  prepare  and  present 
the  documents  at  the  Registry.  Such  costs  necessarily  fall 
on  the  vendor,  as  they  are  essential  to  giving  the  purchaser 
a title.  In  the  case  Aymard  v.  Webster  (1910,  T.S.,  123) 
it  was  held  that  a written  contract  of  sale  making  no  men- 
tion of  costs  of  transfer  could  not  be  varied  by  a parol  or 
verbal  agreement  that  the  purchaser  was  to  pay  them.  In 
that  case  Innes,  C.  J.,  said : Though  the  deed  of  sale  said 
nothing  about  transfer  expenses,  the  law  imposed  upon  the 
seller  by  virtue  of  his  contract  the  obligation  to  deliver 
the  property  sold.  And  that  was  an  obligation  to  be  dis* 
charged  at  his  own  cost.  He  was  obliged  to  defray  any 
costs  of  transfer  necessary  to  effect  delivery.’^ 

Payment.  Mode  and  Time  of.  As  the  main  duty  of  the 
seller  is  delivery,  so  tliat  of  the  buyer  is  payment. 

Payment  must  of  course  take  place  in  legal  tender.  But 
the  seller  frequently  waives  his  right  in  this  respect  by 
accei)ting  a cheque.  The  acceptance  of  a cheque  is  not, 
hoAvever,  considered  to  constitute  a novation  or  to  amount 
to  giving  credit;  and  if  tlie  cheque  is  dishonoured,  there  is 
held  to  have  been  no  payment  (Sadie  v.  Standard  Banlc,  7 
S.C.  87). 

Wliere  there  has  been  no  special  agreement,  express  or 
implied,  as  to  the  time  of  payment,  it  must  take  place  on 
delivery,  that  is,  the  sale  is  for  cash  (Voet  19,  1,  11;  Sadie 
V.  Standard  BanJe^  7 S.C.  87 ; Cotton  v.  Arnold  and  Co.,  3 
Buch.,  A.C.  1G2).  In  the  case  of  immovable  property  the 
presumption  is  that  cash  is  to  be  paid  against  transfer.  In 
Jouhert  V.  Enslin  (1910,  A.D.  G),  Lord  De  Villiers  said: 

“ When  the  sale  was  once  concluded,  the  parties  were 
liable  to  the  legal  consequences  which  fall  under  the  rules 
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of  law,  i.e.,  if  there  are  no  special  conditions  attached  to 
the  agreement,  the  purchaser  has  to  pay  the  purchase- 
price  when  transfer  is  made  to  him  of  the  property,  and 
the  seller  is  obliged  to  pass  transfer  when  the  price  is  ten- 
dered to  him.^’ 

The  presumption  that  the  sale  is  for  cash  when  there  is 
no  express  agreement  to  the  contrary,  may  be  negatived  by 
terms  of  the  sale  pointing  to  a contrary  intention.  Thus 
according  to  Voet  (19,  1,  11)  an  agreement  to  give  credit 
is  implied  by  taking  security  for  the  price,  by  substituting 
a new  obligation  for  that  of  paying  the  price  ( for  instance, 
when  the  buyer  agrees  to  do  work  instead  of  paying  the 
price),  by  demanding  or  receiving  interest  in  advance  on 
the  price;  and  probably  there  are  other  circumstances 
from  which  the  giving  of  credit  may  be  implied.  But  it 
is  to  be  noted  that,  contrary  to  what  might  be  expected, 
an  agreement  to  give  credit  is  not  implied  by  the  seller 
simply  delivering  the  thing  sold  to  the  buyer  and  allowing 
him  to  take  it  away  without  anything  being  said  about 
payment  (Voet  19,  1,  11;  Sadie  v.  Standard  Bank,  7 S.O. 
87). 

Again,  the  presumption  that  the  sale  is  to  be  for  cash 
may  be  negatived  by  words  showing  an  intention  to  make 
a special  agreement  as  to  the  mode  of  payment.  In  Green- 
berg  v.  Waschke  (1911,  W.L.D.,  1)  the  owner  of  land  had 
given  the  lessee  the  option  of  purchase  for  £3,000  pay- 
able in  manner  as  shall  then  (sc.  on  exercising  the  option) 
be  agreed  upon.’^  The  lessee  gave  notice  in  writing  that 
he  exercised  the  option.  The  owner  required  the  pur- 
chase-price  to  be  deposited  before  transfer ; while  the  lessee 
would  only  pay  cash  against  transfer.  Wessels,  J.,  held 
that  there  was  no  sale,  saying:  If  A offers  to  sell  land  to 
B for  a fixed  sum  and  B accepts  the  offer,  then  there  is  an 
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implied  condition  that  the  cash  shall  be  tendered  against 
the  transfer.  In  other  words,  where  nothing  is  said  as  to 
the  mode  of  payment,  a sale  of  land  for  a fixed  price  means 
that  the  price  must  be  paid  'pari  passu  Avith  transfer.  If, 
however,  the  parties  specificall}^  state  that  the  method  of 
payment  is  to  be  arranged  between  them,  then  I do  not 
think  that  there  is  any  room  for  an  implied  condition  of 
cash  against  transfer.’’ 

Further,  the  sale  may  be  for  cash  and  yet  not  cash 
against  transfer.  In  Mascrorvitz  v.  Little  (1911,  T.P.D., 
1001)  the  sale  was  expressed  to  be  for  cash;  but  there  was 
a condition  that  possession  was  to  be  taken  on  the  day  of 
sale.  It  was  held  that  this  meant  that  the  cash  Avas  to  bo 
paid  against  delivery  of  possession,  not  of  transfer. 

Payment  in  instalments,  which  is  a form  of  credit,  need 
not  be  accepted  (Van  der  Linden,  Inst.  1,  IS,  1). 

It  may  happen  that  a sale  is  made  subject  to  a condition 
that  the  buyer  may  pay  Avhen  he  pleases,  or  when  he  has 
done  something  that  he  is  not  bound  to  do.  In  such  a case 
the  buyer,  if  he  does  not  pay  or  do  the  act  preliminary  to 
payment,  cannot  be  sued  in  his  life-time  (Voet  19,  1,  17). 
But  his  estate  Avould  be  liable  after  his  death  in  the  ab- 
sence of  circumstances  showing  a contrary  intention. 

Where  a sale  is  for  cash,  the  seller,  in  addition  to  other 
remedies,  Avould  appear  to  be  entitled  to  cancel  the  sale  on 
the  ground  that  payment  in  cash  is  an  essential  condition 
of  the  contract.  Where  the  sale  is  on  credit,  the  only 
remedy  is  an  action  for  the  purchase-price  and  interest. 

Place  of  Pay^ment.  When  a sale  is  for  cash,  there  is  no 
difficulty  as  to  the  place  Avhere  payment  should  be  made; 
it  is  to  be  made  Avhere  delivery  is  given  or  tendered,  tho 
tAvo  acts  being  theoretically  simultaneous.  But  Avhere 
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credit  lias  been  given,  the  question  may  arise  whether  pay- 
ment should  be  made  at  the  house  or  place  of  business  of 
the  creditor  or  of  the  debtor  in  the  absence  of  an  express 
or  implied  agreement  on  the  point.  Pothier  (Oblig.  II.,  § 
549)  applies  the  rule  that  a contract  must  be  interpreted 
in  the  manner  least  onerous  to  the  person  bound  by  it  : and 
he  lays  down  that  the  payment  of  money  must  therefore 
take  place  at  the  house  (or  place  of  business)  of  the 
debtor.  But  he  sa^^s  that  where  the  debtor  and  creditor  live 
in  the  same  town,  the  debtor  must  send  the  money  to  the 
creditor.  Van  Leeuwen  (Comm.  4,  40,  0)  also  says  that 
payment  must  be  made  at  the  house  of  the  debtor.  Voet, 
on  the  other  hand,  on  the  authority  of  various  passages  in 
Roman  law,  says  that  payment  (included  under  perform- 
ance of  an  obligation,  sohitio),  must  in  the  absence  of  an 
agreement,  express  or  implied,  take  place  where  the  obli- 
gation was  contracted.  This  in  the  case  of  mercantile  sales 
would  generally  be  the  shop  or  place  of  business  of  the 
merchant.  In  such  cases  it  may  also  be  said  that  there  is 
an  implied  agreement  that  payment  is  to  take  place  there. 
On  the  other  hand,  where  an  auctioneer  sells,  for  instance, 
furniture  at  a private  house  and  gives  credit,  the  implied 
agreement  w'ould  seem  to  be  that  he  is  to  be  paid  at  his 
office.  So  far  as  a general  rule  can  be  laid  downi,  it  may 
be  said  that  payment  in  the  case  of  sales  should  take  place 
at  the  place  of  business  of  the  seller.  We  have  seen  that 
the  latter  is  as  a rule  only  obliged  to  give  delivery  in  such 
place.  If  the  sale  Avere  for  cash,  he  w’ould  be  entitled  to 
payment  w’here  he  gives  delivery;  and  by  giving  credit,  he 
merely  accommodates  the  buyer  as  regards  the  time  of 
payment,  not  the  place  Avhere  it  is  to  be  made. 

Other  Sy.stems  of  Law.  There  is  nothing  of  interest 
under  this  lieadin" 
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Chapter  IX. 

BALE  OF  THINGS  BELONGING  TO  ANOTHEK  OB 
SUBJECT  TO  OTHER  DEFECTS  OF  TITLE. 


Things  not  belonging  to  the  Seller..  From  the  defini- 
tion of  sale  it  follows  that  there  can  be  a sale  of  a thing 
belonging  to  another  (res  aliena).  Voet  expre,ssly  lays 
this  down  (18, 1, 14)  : “ It  matters  little  whether  the  thing 
sold  is  the  property  of  the  seller  or  not ; in  so  far  that  the 
seller  is  bound  to  procure  the  thing  in  question  and  to  de- 
liver it.^^  In  modern  business,  things  such  as  shares  in 
companies  are  constantly  sold  by  a seller  who  knows  that 
he  will  have  to  buy  them  from  some  one  else  in  order  to 
deliver  them.  Difficulties  in  connection  with  sales  of  other 
persons^  property  as  a rule  arise  after  delivery  or  transfer 
has  taken  place,  the  buyer  then  finding  that  he  has  a de- 
fective title  to  the  thing  transferred  to  him.  Or  similar 
difficulties  may  present  themselves  before  transfer,  when 
. it  is  clear  that  the  buyer  cannot  give  a good  title. 

The  general  rule  under  Roman-Dutch  law  is  that  things 
belonging  to  another,  which  have  been  sold  and  delivered 
without  his  consent,  may  be  reclaimed  by  the  owner  from 
the  buyer  without  compensation,  although  the  latter,  as 
well  as  the  seller,  has  acted  in  good  faith.  An  exception 
is  made  in  the  case  of  negotiable  and  quasi-negotiable  in- 
struments (p.  131),  and  according  to  some  authorities  in 
the  case  of  sales  in  market  overt  (p.  125). 
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Sale  in  IMarket  Overt.  The  most  common  case  of  goods 
being  sold  and  delivered  without  the  consent  of  the  owner 
is  where  stolen  goods  are  dealt  with.  There  are  two  con- 
flicting tendencies  in  connection  with  the  law  on  this  point. 
There  is  the  legal  view,  that  of  Roman  law,  which  main- 
tains the  absolute  character  of  ownership.  On  the  other 
hand,  there  is  the  commercial  view,  which  aims  at  facili- 
tating trade  by  protecting  the  innocent  buyer.  This  view 
is  embodied  in  the  old  German  maxim — Mohilia  non 
hahent  scquclain  (movables  cannot  be  reclaimed  (see  Wes- 
sel's  Flistory  of  Roman-Dntch  Law,  p.  503).  The  com- 
mercial view  led  to  the  recognition  of  the  market  overt  or 
vrije  markfen  of  England  and  Holland,  purchasers  in 
which  were  specially  protected.  It  is  probable  that  origin- 
ally in  both  countries  the  protection  took  the  same  f(»ria. 
But  in  later  times,  while  in  England  a purchaser  in  market 
overt  acquired  a good  title  to  the  property,  in  Holland  he 
had  to  surrender  such  property  to  the  owner  who  tendered 
the  price  he  had  paid  for  it  in  the  free  market. 

In  a Transvaal  case  decided  in  1884,  Rctief  w Ham- 
merslach  (1  S.A.R.  171),  it  Avas  laid  down  that  a sale  at 
a public  auction  held  under  municipal  or  government 
supervision,  Avas  a sale  in  market  overt,  and  tlial  the  OAvner 
could  not  recover  the  property  from  a hona  fide  buyer  Avith- 
out  tendering  the  purchase-price.  A different  vieAV  was, 
however,  taken  in  the  case  Van  der  Merwe  v.  Wehh  (3 
E.D.C.  97),  in  Avhich  it  was  held  that  markets  overt  Avere 
local  institutions  of  Holland,  and  that  there  AA'as  no  gene- 
ral laAv  of  Holland  protecting  purchasers  in  a public 
market. 

It  is  probable  that  the  decision  in  the  case  of  Van  der 
Merwe  v.  Webb  would  receive  the  approA^al  of  the  South 
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African  Court  of  Appeal.  There  are  two  difficulties  in  re- 
gard to  the  view  laid  down  in  Retief  v.  Hammer  slack.  In 
the  first  place,  it  is  doubtful  whether  it  was  part  of  the 
general  law  of  Holland  (that  province  of  the  Netherlands 
from  which  South  African  Roman-Dutch  law  is  derived) 
that  buyers  in  market  overt  were  thus  protected.  Although 
Grotius  lays  down  that  such  was  the  law  (Introd.  2,  3,  6), 
Professor  Scheltinga,  in  his  unprinted  commentary  on  this 
passage  in  Grotius,  says  that  there  was  no  universal  rule 
to  this  effect,  but  that  it  depended  upon  the  local  custom. 
Further,  it  is  somewhat  far-fetched  to  compare  municipal 
or  public  sales  in  South  Africa  to  the  old  free  markets 
{vrije  markten)  of  Holland.  As  De  Villiers,  C.J.,  ob- 
served in  the  case  of  Woodhead  Plant  and  Co.  v.  Gunn  (11 
S.C.  4)  : Under  the  Dutch  law  it  was  a widespread  cus- 
tom of  the  so-called  free  markets  ’’  that  stolen  property 
could  not  be  recovered  from  the  purchaser  without  repay- 
ment to  him  of  the  price  paid  by  him.  The  custom  was  so 
general  that  it  was  regarded  by  some  authorities  as  being 
part  of  the  general  law  of  the  land.  But  the  custom  only 
applied  to  the  free  markets  and  great  public  fairs,  and  the 
first  Dutch  settlers  in  this  Colony,  who  carried  their  laws 
with  them,  certainly  did  not  introduce  free  markets  or 
fairs.  For  more  than  a century  and  a half  the  price  of 
every  commodity  was  fixed  by  the  Dutch  East  India  Com- 
pany, and  any  institution  approaching  a Dutch  market  or 
fair  was  unknown.  Afterwards  municipal  markets  were  in- 
troduced, but  they  lack  many  of  the  essentials  of  the  Dutch 
""  Vrije  Markt/’  such  as  regular  inspection  by  a duly  ap- 
pointed official  and  minute  regulations  regarding  the  ex- 
posure of  articles  on  sale.’'  To  this  may  be  added  a quo- 
tation from  Blackstone,  which  shows  the  limited  nature  of 
the  rule  of  market  overt  in  English  law,  and  seems  more 
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or  less  applicable  to  the  free  markets  of  Holland : Mar- 
ket overt  in  the  country  is  only  held  on  the  special  days 
provided  for  particular  towns  by  charter  or  prescription. 

. . . The  market-place  or  spot  of  ground  set  apart  for  the 
gale  of  particular  goods  is  also  in  the  country  the  only 
market  overt  (Blackstone — The  Case  of  Market  Overt). 

Recovery  from  Buyer  of  Things  Wrongly  Sold. 

There  are  many  South  African  decisions  bearing  on  the 
right  of  the  owner  of  property  to  reclaim  it  from  a bona 
fide  purchaser.  The  cases  where  things  have  been  sold  and 
delivered  for  cash  but  the  cash  has  not  been  paid  have  been 
already  referred  to  (p.  107)  ; also  those  where  the  purchase 
has  been  from  a seller  who  has  bought  subject  to  a suspen- 
sive condition  (p.  106).  Cases  falling  under  a different 
head  are  Thima  v.  Kumarasamy  (23  N.L.R.  414),  where 
the  hirer  of  a horse  and  cart  under  a sort  of  partnership 
arrangement,  sold  them  to  a bona  fide  buyer;  Beyers  v. 
McKenzie  (F.  125)  and  McKillop  v.  Zuckerman  (22  S.C. 
448),  where  the  goods  sold  had  been  obtained  by  false  re- 
presentations; Harris  v.  Lentin  (15  C.T.R.  416),  where 
certain  rings  were  bought  from  a person  to  whom  they 
had  been  temporarily  delivered  on  approval;  Kitchin  v. 
Strobel  (1878,  Buch.  125),  where  certain  oxen  belonging 
to  the  defendant  had  been  bought  at  an  auction  from  an 
executor;  Andrews  v.  Rosenbaum  and  Co.  (1908,  E.D.C., 
419),  where  delivery  of  certain  goods  had  been  obtained  on 
a false  representation  that  the  cheques  given  in  payment 
would  be  honoured. 

It  is  to  be  noted  that  though  the  owner  of  a thing  may 
recover  it  from  a bona  fide  purchaser,  the  latter  is  not 
liable  to  account  to  the  owner  for  the  value  of  the  thing 


Defects  of  Title 


V2S 

or  tlie  profits  which  he  has  made  by  a re-sale  without  know- 
ledge of  the  defect  of  the  title.  This  is  laid  down  in  the 
important  case  of  Van  clcr  Wcsthuizcn  v.  McDonald  and 
Mundel  (1907,  T.S.  933),  where  the  Koman-Dutch  authori- 
ties, and  especially  Voet  (G,  1,  10),  are  quoted  and  dis- 
cussed. It  is  also  clear  from  the  judgment  in  this  case  and 
from  the  decision  in  Leal  and  Co,  v.  Williams  (1906,  T.S., 
554)  (which  was  a case  of  dealing  with  a stolen  bank- 
draft),  that  the  hona  fide  purchaser  of  property  belonging 
to  another  is  not  liable  to  damages  for  conversion  or  tres- 
pass for  dealing  with  such  property,  as  he  might  be  under 
English  law.  Further  cases  on  the  point  are  Escomhe  v. 
Henderson  and  Others  (1872,  K.L.E.,  12'4)  ; Feitelherg 
V.  Coetzee  (1907,  T.II.,  62)  ; Broughton  v.  Pinson  and 
Co,  (1877,  N.L.R.,  12).  But  a person  who  deliberately 
sells  goods  with  knowledge  that  the  true  owner  is  claim- 
ing them  is  liable  for  the  goods  or  their  value;  Sadie  v. 
Standard  Bank  (7  S.C.  87;  Smith  v.  Sharenovitz  (20  S.C. 
591)  ; Wolf  V.  Richards  (3  H.C.G.  102).  A hona  fide  pur- 
chaser who  detains  goods  after  he  knows  that  they  belong 
to  another  may  become  liable  for  damages  for  detention 
as  Avell  as  for  delivery  of  the  goods:  Berry  v.  Barron  (12 
C.T.R.  206). 

On  the  other  hand,  if  the  true  owner  of  a thing  has 
handed  it  over  to  another  in  such  circumstances  as  would 
lead  a reasonable  person  to  believe  that  the  person  en- 
trusted with  the  tiling  is  the  actual  owner  or  has  authority 
to  sell  from  the  owner,  the  true  owner  cannot  reclaim  the 
thing  from  a hona  fide  buyer,  unless  he  tenders  the  price 
which  the  latter  has  paid.  This  is  the  statement  of  the  law 
given  by  De  Villiers,  C.J.,  in  Adams  v.  Mocke  (23  S.O. 
782),  after  comparing  the  Roman-Dutch  authorities,  such 
as  Groeru'wegen  {ad  Inst.  4,  4,  1,  15),  Van  Leeuwen  f (^cns. 
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For.  4,  7,  r>,  7,  and  Comm.  4,  12,  4),  Voet  (0,  1,  12),  whkb 
are  somewhat  conflicting  (see  also  Fiirniss  v.  Lewis  and 
Others.  1011,  W.L.D.,  20).  Another  mode  in  wliich  the 
owner  of  a thing  may  be  estopped  from  reclaiming  from  a 
purchaser  is  by  taking  no  steps  to  prevent  the  sale.  In 
the  case  Lancje  and  Others  v.  Lieschinc/  and  Others  (Foord 
55)  it  was  held  that  when  immovable  property  had  been 
sold  ex  decrcto  judicis  (a  public  sale  in  insolvency  being 
deemed  to  be  such)  and  the  true  owner  did  not  protest 
against  the  sale,  although  having  due  notice  of  it,  he  could 
not  reclaim  the  i:roperty.  The  case  of  the  South  African 
Association  v.  Van  Stadcn  (9  S.C.  05)  is  similar  to  the 
last-mentioned  case.  In  both  those  cases  it  was  proved 
that  the  true  owners  of  the  land  actually  knew  of  the  sale 
and  not  merely  that  there  had  been  the  usual  publication 
of  such  sale. 

Feimedies  of  the  Threatened  or  Evicted  Buyer.  The 
buyer  who  has  not  yet  paid  the  purchase-price  and  is 
threatened  with  eviction,  can  protect  himself  by  refusing 
to  pay  the  purchase-price  or  any  instalment  still  unpaid, 
unless  security  is  given  him  for  the  amount;  and  he  can 
claim  more  than  the  seller’s  mere  personal  security  (Grot. 
Introd.  3,  14,  7;  Schorer’s  Note  353).  From  the  authori- 
ties quoted,  it  does  not  appear  necessary  that  an  action 
should  have  actually  been  commenced  against  the  bu3'er. 

The  evicted  buyer  can,  of  course,  recover  damages  from 
the  seller.  Grotius  (Introd.  3,  15,  4)  says  that  the  buyer, 
if  evicted  by  a court,  is  entitled  to  recover  at  his  choice 
either  the  value  of  the  property  at  the  time  of  the  sale  or 
the  value  of  his  interest  in  retaining  it.  The  two  may 
difler,  as  the  property  may  have  risen  in  value  since  the 
sale.  Groenewegeii,  in  his  note  on  this  passage  (5Iaas- 
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dorp’s  Grotius,  p.  251),  observes  that  if  the  seller  has 
stipulated  that  he  will  not  be  liable  for  eviction,  the  buyer 
on  eviction  will  still  be  entitled  to  recover  the  purchase- 
price;  and  a decision  of  the  Court  of  Justice  in  Holland 
(Neost.  Supr.  Cur.  decis.  37,  68)  is  quoted  in  support  of 
this.  But  Schorer  (Note  350  to  Grotius  Introd.  3,  14,  6) 
says  that  the  Court  of  Mechlin  (a  court  of  appeal  for  the 
Netherlands  Provinces)  decided  otherwise,  the  purchaser 
in  such  a case  being  considered  to  have  bought  the  thing 
as  it  stands  (met  de  voet  stooten)  (see  p.  157),  and  there- 
fore not  entitled  to  recover  even  the  price.  The  latter  view 
is  most  in  accordance  with  modern  ideas.  The  old  Roman 
remedy  against  eviction,  the  stipulation  that  the  seller 
should  pay  twice  the  value  of  the  thing  (stipulatio  duplae) 
had  become  obsolete  in  Holland  and  would  not  have  been 
enforced  (Schorer,  Note  350  to  Grotius  Introd.  3,  14,  6). 

The  usual  practice  under  Roman-Dutch  law,  when  an 
action  for  eviction  is  commenced  against  the  buyer,  is  for 
the  latter  to  give  notice  to  the  seller,  who  need  not  inter- 
vene in  the  case  unless  he  pleases,  but  in  any  event  is 
bound  by  the  result  of  the  action,  when  ultimately  sued  by 
the  buyer  (Voet  21,  2,  20 — 25).  The  damages  in  such  a 
case  will  include  the  costs  of  the  action.  Further,  if  the 
seller,  although  he  has  had  due  notice,  fails  to  intervene 
or  to  support  the  buyer  when  the  latter  is  sued  for  eviction 
by  a third  party,  the  judgment  against  the  buyer  is  a res 
judicata  in  an  action  between  the  seller  and  the  third  per- 
son (Paarl  Pretoria  Gold  Mining  Co,  v.  Donovan  and 
Wolff,  N,0.,  3 S.A.R.  93,  the  decision  resting  on  Voet  44, 
2,5). 

But  the  buyer  need  not  wait  until  he  is  evicted  by  judi- 
cial process.  If  he  is  satisfied  that  he  has  no  defence,  he 
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may  surrender  the  thing  bought  to  the  true  owner  on  de- 
mand, and  still  retain  his  rights  against  the  seller.  In  that 
case  he  takes  upon  himself  the  risk  of  proving  that  the 
seller  would  have  had  no  valid  defence  against  the  person 
claiming  as  owner.  But  if  once  the  plaintiff  (the  buyer) 
succeeds  in  establishing  such  proof,  it  would,  to  my  mind, 
be  a needless  formality  to  insist  upon  two  actions  being 
brought  for  the  purpose  of  asserting  the  plaintiff’s  right 
to  a return  of  the  purchase-price”  (De  Villiers,  C.J.,  in 
Nunan  v.  Meyer , 22  S.C.  203). 

Negotiable  and  Quasi-negotiable  Things.  Shares. 

Of  things  that  cannot  be  recovered  from  a hona  fide  pur- 
chaser, money  and  negotiable  instruments  may  be  said  to 
lie  outside  the  scope  of  this  work,  as  the  receipt  of  money 
in  exchange  for  other  money  or  the  taking  of  bills  of  ex- 
change or  notes  is  not  usually  treated  as  a purchase.  The 
law  with  regard  to  reclaiming  money  and  negotiable  in- 
struments is  set  out  in  the  case  of  Woodhead  Plant  and 
Co.  V.  Gimn  (11  S.C.  4),  where  a stolen  Bank  of  England 
£5  note  was  claimed  from  a shop-keeper  who  had  given 
goods  and  money-change  for  it. 

Shares  and  debentures  in  limited  liability  companies  and 
government  and  other  stocks  are  common  objects  of  sale. 
Where  these  are  payable  to  bearer,  they  are  negotiable  in- 
struments ; and  the  essential  nature  of  negotiability  is  that 
a good  title  is  given  to  the  hona  fide  holder  for  value, 
whether  as  buyer  or  otherwise.  The  share  in  an  ordinary 
limited  company  is,  however,  not  fully  transferred  until  a 
form  of  transfer  has  been  signed  by  the  transferor  and 
transferee,  and  the  transfer  has  been  approved  by  the 
company  by  recording  the  transferee’s  name  in  its  register 
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of  sliareliolders.  It  is,  however,  the  custom  among  dealers 
in  shares  to  transfer  from  hand  to  hand  the  scrip  or  share 
certificate,  after  the  name  of  the  registered  holder  has  been 
filled  in  as  transferor,  leaving  it  to  the  person,  who  ulti- 
mately wishes  to  have  the  shares  registered  in  his  name, 
to  fill  in  his  name  as  transferee.  Such  share  certificates 
are  said  to  be  indorsed  in  blank,  although  the  transferor’s 
name  may  be  not  on  the  certificate  itself  but  on  a transfer- 
form  attached  to  it. 

It  has  been  decided  in  South  Africa  that  such  shares 
(i.e.,  shares  indorsed  in  blank)  are  negotiable  by  estoppel, 
and  that  consequently  the  bona  fide  buyer  is  as  a rule  en- 
titled to  protection,  even  when  the  shares  have  been  em- 
bezzled (Van  Blornmestcin  v.  HalUday^  21  S.C.  11;  United 
South  African  A^ssociation^  Ltd.  v.  Cohn,  1904,  T.S.,  733). 
In  a case  heard  by  the  Court  of  the  Transvaal  Republic, 
AfriJcanische  Bergiverks  und  Handels  Gesellschaft  v.  Op- 
penheimcr  (4  Off.  Rep.  314),  there  was  an  inclination  to 
hold  that  shares  indorsed  in  blank  were  absolutely  nego- 
tiable, though  that  was  not  necessary  for  the  decision. 
The  difficulty  in  holding  that  such  shares  are  absolutely 
negotiable  is  that  the  holder  has  to  be  registered  as  a share- 
holder in  the  books  of  the  company  in  which  the  shares  are 
held,  before  he  is  full  owner  of  the  shares,  and  the  com- 
pany may  refuse  such  registration,  if  it  has  a lien  on  the 
shares  as  against  the  person  in  whose  name  they  were 
originally  registered.  At  the  same  time  the  decision  that 
such  shares  are  negotiable  only  by  estoppel  is  likely  to 
lead  to  complications.  This  implies  that  the  true  owner 
may  not  claim  them  from  a bona  fide  buyer,  when  he  him- 
self has  been  indirectly  the  cause  of  such  buyer  being  de- 
ceived by  entrusting  the  shares  to  a third  person  in  a trans- 
ferable condition.  The  true  owner  may,  however,  reclaim, 
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shares  from  a bona  fide  buyer  when  the  third  party  has  ob- 
tained control  over  the  shares  without  any  fault  on  the 
part  of  tlie  true  owner  ;for  instance,  in  consequence  of 
theft  or  robbery. 

Servitude  Unknown  to  Duyeii.  Although  a person  may 
be  able  to  give  a good  title  to  a thing  as  a whole,  the  title 
may  not  be  such  as  to  carry  the  full  enjoyment  of  the 
thing.  The  case  of  this  sort  that  is  most  likely  to  arise  is 
where  land  has  been  sold  and  the  buyer  finds  that  it  is  sub- 
ject to  a servitude,  for  instance,  a riglit  of  way,  of  which 
he  did  not  know.  There  is  no  doubt  that,  where  the  seller 
in  such  a case  conceals  the  existence  of  the  servitude,  the 
buyer  may  repudiate  the  sale.  But  in  the  words  of  Rose- 
Innes,  C.J.  {Rood’s  Trustees  v.  ^cott  and  De  ViUiers^  1910, 
T.S.,  47),  ‘‘there  is  much  Roman-Dutch  authority  in 
favour  of  the  view  that  the  purchase  of  a property  cannot 
be  repudiated  merely  because  of  the  existence  of  a servi- 
tude of  which  the  parties  were  ignorant  at  the  time.  The 
relief  afforded  is  an  abatement  of  the  price.’’ 

Amongst  the  authorities  who  maintain  that  a buyer  of 
land  cannot  repudiate  the  sale  on  account  of  the  existence 
of  a servitude  unknown  to  the  parties  are  Grotius  (Introd- 
3, 15,  5,  with  Schorer’s  Note  373)  and  Van  Leeuwen  { Cens. 
For,  4,  19,  15).  Tlie  latter  says  that  according  to  Dutch 
custom  no  distinction  is  made  between  minor  servitudes 
and  such  important  servitudes  as  render  the  thing  useless 
to  the  buyer  and  the  knowledge  of  which  would  have  pre- 
vented his  bu^dng.  Schorer,  indeed,  in  his  Note  37G  (to 
Grotius  Introd.  3,  15,  7)  mentions  a decision  of  the  Court 
at  Brussels,  confirmed  by  the  Council  of  Brabant  (Wes- 
eels’  History  of  Roman-Dutch  Law,  p.  173),  that  a buyer 
might  cancel  a sale  on  account  of  a concealed  servitude,  if 
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he  were  prepared  to  swear  that  he  would  not  have  pur- 
chased if  he  had  been  aware  of  the  servitude  (cf.  Chris- 
tinaeus  Bee,  Cur.  Belg.  3,  71,  p.  441).  Again,  Huber 
(Praelectiones  ad  Pand,  21,  1,  6)  says  that  the  sale  can  be 
set  aside,  if  the  concealed  servitude  is  of  such  a descrip- 
tion, that  a prudent  person  would  not  have  bought  if  he 
had  been  aware  of  it;  when,  for  instance,  the  purchaser 
finds  that  a house  which  he  has  bought  is  subject  to  a ser- 
vitude to  allow  an  objectionable  drain  to  pass  under  it. 
Voet  (19,  1,  6)  says  that  immovable  property  ought  to  be 
conveyed  to  the  purchaser  discharged  from  every  servitude 
except  such  as  is  imposed  by  law  and  custom,  if  the  words 

in  the  most  favourable  condition  ” have  been  used  in  the 
sale;  but  if  immovable  property  has  been  sold  without  any 
words  added  or  with  the  general  words  “ together  with  all 
servitudes  imposed  or  created,’’  the  vendor  is  not  bound 
to  warrant  it  free  from  all  burdens,  unless  it  can  be  shown 
that  any  servitudes  were  fraudulently  concealed  from  the 
vendor.  But  Voet’s  statement  of  the  law  is  not  applicable 
to  modern  conditions. 

There  is  little  to  be  said  in  defence  of  this  old  rule  of 
law  laid  down  by  Grotius  and  Van  Leeuwen;  it  appears 
contrary  to  both  equity  and  convenience.  It  has  been  done 
away  with  by  modern  developments  of  the  Civil  Law 
(French  Civil  Code,  art.  1638;  German  Civil  Code,  art. 
440).  In  a case  in  British  Guiana,  where  Roman-Dutch 
law  prevails,  the  rule  was  disregarded  (see  21  S.A.L.J. 
181).  In  a recent  case  in  Cape  Colony  (Jordaan  v.  Fcr- 
meulen  and  Fide,  1914,  C.P.D.,  481)  a piece  of  land  had 
been  sold  subject  to  a representation  that  it  was  free  from 
any  servitude.  It  was  afterwards  found  that  a small  por- 
tion of  the  land  was  subject  to  a servitude  to  allow  the 
water  from  a certain  spot  to  flow  over  it  free  and  undis- 
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turbed.  The  purchaser  was  held  entitled  to  cancel  his  pur- 
chase of  the  land,  although  inter  alia  it  was  contended  that 
he  was  only  entitled  to  a reduction  of  the  purchase-price, 
and  the  Roman-Dutch  authorities  were  quoted.  This  case 
seems  in  direct  conflict  with  the  old  rule,  as  where  land  is 
sold  without  mention  of  a servitude,  this  implies  the  as- 
surance of  the  absence  of  a servitude.  But  the  case  does 
not  appear  very  conclusive  as  an  authority,  as  the  decision 
was  given  by  a single  judge  (Hopley,  J.)  , and  the  im- 
portance of  the  legal  point  hardly  seems  to  have  been  re- 
cognised in  the  judgment. 

Where  after  the  sale  of  land  the  vendor  has  allowed  it 
to  be  subjected  to  a servitude  which  did  not  exist  at  the 
time  of  the  sale  or  did  not  then  exist  as  a right  in  rent,  the 
purchaser  is  entitled  to  insist  upon  transfer  free  from  such 
servitude,  and  failing  this  being  tendered  within  a reason- 
able time,  to  repudiate  the  purchase  {Y an  Wylc  v.  Currey, 
N.O.,  1907,  T.S.,  1109). 

Leases  and  Other  Incumbrances.  Apart  from  the  doubt- 
ful case  of  a servitude,  a buyer  can  as  a rule  refuse  to  ac- 
cept delivery  or  transfer  unless  the  thing  is  made  over  to 
him  free  from  incumbrances.  He  may,  however,  sometimes 
be  estopped  from  thus  claiming  a clean  title.  Thus  in  the 
case  Van  der  Hoven  v.  Pansegrow  (1894,  1 Off.  Rep.  247) 
it  was  held  that  a purchaser,  who  bought  certain  lots  of 
land,  with  knowledge  that  there  was  a dam  on  the  pro- 
perty with  water  flowing  from  it  to  other  stands,  could  not 
claim  rescission  of  the  contract  on  the  ground  that  the 
water-rights  were  an  incumbrance  on  the  property  in 
favour  of  neighbouring  owners.  In  Van  Wylc  v.  Van  Wyk 
(2  E.D.C.  403)  a person  who  bought  an  undivided  share 
of  a farm  which  he  knew  had  previously  been  divided  and 
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was  licld  in  divided  shares,  was  held  not  to  be.  entitled  to 
a division.  A common  form  of  incumbrance  on  land  is  a 
lease,  wliicli  a purcliaser  of  land  must  recognise  as  against 
tlie  lessee  (but  not  as  against  the  vendor)  on  tlie  principle 
that  h^(nr  gaat  voor  I’oop  (a  lease  is  preferent  to  a sale). 
Tliere  is  a dictum  of  De  Villiers,  O.J.,  that  this  principle 
does  not  apply  to  an  agreement  for  the  extension  or  re- 
newal of  a lease.  Tn  Execnior  of  Hite  v.  Jones  (19  S.O. 
235)  the  eTudge  referred  to  said:  I fully  concur  in  the 
view  contended  for  by  Mr.  Schreiner  that  the  rule  ‘ hire 
goes  before  sale  ’ applies  only  to  leases  actually  in  exis- 
tence, not  to  a mere  right  of  renewal.  I agree  also  that  in 
regard  to  leases  actually  in  existence  at  the  time  when  the 
land  under  lease  is  purchased,  the  rule  giving  a real  right 
to  the  lease  as  against  purchasers,  does  not  extend  to  terms 
exceeding  ten  years  without  notarial  registration  of  the 
lease  upon  the  title-deeds  of  the  property.’’  The  first  of 
the  sentences  above  quoted  seems  very  questionable,  as  the 
right  of  renewal  may  be  really  part  of  the  consideration 
for  entering  on  a lease. 

Where  there  is  a lease  for  ten  years  or  longer  on  the 
purchased  property,  the  purchaser  is  not  bound  by  it  un- 
less he  had  notice  of  it  (see  judgment  just  quoted  and  the 
Transvaal  decision  Canavan  and  Rivas  v.  New  Transvaal 
Gold  Farms y Ltd.  1904,  T.S.,  130).  Tlie  lessee’s  remedy 
in  such  a case  is  against  the  seller  of  the  land.  Even  where 
tliere  is  statutory  provision  that  long  leases  must  be  regis- 
tered against  the  title  of  land  to  be  of  force  agaimst  pur- 
chasers (Transvaal  Transfer  Duty  Proclamation,  No.  8 
of  1902,  sec.  29 ; Free  State  Transfer  Duty  Ordinance,  No. 
12  of  1900,  sec.  51),  the  purchasers  thus  protected  must 
be  ‘ tmna  fide,-  and  thus  purchasers  with  notice  otherwise 
than  by  registration  would  be  bound  by  such  leases. 
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Things  that  Cannot  be  Delivered  or  Transferred.  It 
uTll  sometimes  happen  that  it  is  impossible  to  carry  out 
a sale  owing  to  the  legal  nature  of  the  thing  Avhich  it  was 
intended  to  sell  or  to  some  other  legal  difficulty.  Thus  in 
Roman  law  there  were  certain  things  which  could  not  be 
the  subject  of  sale,  such  as  res  sacrac,  e.g.,  temples,  res 
communes,  e.g.,  the  air,  the  sea.  Again,  a person  may  in 
ignorance  sell  property  which  under  a will  he  cannot 
alienate,  or  sell  land  which  turns  out  not  to  be  his  own, 
and  whicli  he  cannot  procure,  or  sell  rights,  as  mining 
claims,  when  no  such  rights  exist.  In  such  cases  if  the 
seller  acted  with  reasonable  care  and  in  good  faith,  it  is  a 
case  of  justiis  error  (see  ch.  XT.).  The  seller  is  not  liable 
for  the  loss  of  profits  that  the  buyer  would  have  made,  but 
only  for  the  return  of  the  purchase-price  with  interest  and 
for  payment  of  reasonable  expenses  incurred  by  the  seller 
(Voet  18,1,3,14  and  15 ; 19, 1, 14 ; Ledikcr  and  SaeJee  v.  Jor- 
daan,  5 S.A.R.  107 ; Yan  der  Westhuizen  v.  Jones,  5 S.A.R. 
90;  Inhamhane  Oil  and  ]\fineral  Development  Syndicate 
V.  Means  and  Ford,  23  S.C.  250).  In  other  words,  the  seller 
is  liable  for  restitutional,  but  not  for  compensatory  dam- 
ages (p.  212). 


English  Law  on  Sale  of  Things  Belonging  to  Others. 
In  English  law  there  is  nothing  to  prevent  a person  selling 
what  belongs  to  others,  as  when  he  sells  shares  in  a com- 
pany which  he  does  not  hold  at  the  moment.  In  English 
law  such  a transaction  is  not  a sale,  but  an  agreement  of 
sale,  as  a sale  involves  making  over  the  ownership  and  can- 
not take  place  unless  the  seller  has  power  to  deal  with  the 
ownership. 

As  regards  the  sale  of  things  stolen,  a good  title  is  gene- 
rally obtained  by  a person  buying  hona  fide  in  market 
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overt,  which  includes  shops  within  the  City,  London.  But 
the  matter  is  complicated  by  rules  relating  to  special 
things,  such  as  horses ; and  by  a statute  of  1858,  which  pro- 
vides that  the  ownership  of  a thing  stolen  will  revest  in 
the  true  owner,  if  he  has  prosecuted  the  thief  to  convicthui. 
The  law  with  regard  to  stolen  money,  negotiable  instru- 
ments and  quasi-negotiable  instruments,  is  the  same  as  the 
law  in  South  Africa,  which  has  been  borrowed  from  it. 

English  law  contrasts  favourably  with  Roman-Dutch 
law  in  regard  to  the  protection  of  buyers  where  the  owner 
has  parted  with  the  control  over  a thing.  If  a person  has 
been  put  in  possession  of  goods  under  a contract  of  sale, 
although  he  only  received  them  conditionally,  or  if  a buyer 
allows  the  seller  to  remain  in  possession  of  goods  after  the 
sale,  a good  title  is  in  both  cases  acquired  by  a ho7ia  fide 
buyer  from  the  person  in  possession — Factors  Act,  1889, 
secs.  8,  9;  Sale  of  Goods  Act,  1893,  sec.  25  (1),  (2).  This 
nullifies  as  against  innocent  third  parties  such  arrange- 
ments as  that  the  buyer  is  not  to  become  owner  until  the 
purchase-price  has  been  fully  paid,  which  are  recognised 
under  Roman-Dutch  law. 

French  Law.  The  French  law  is  also  in  advance  of  the 
Roman-Dutch  law  in  respect  of  the  matters  dealt  with  in 
this  chapter.  Art.  2279  of  the  Code  lays  down — En  fait 
de  meubles  la  possession  vant  titre”  (in  the  case  of  mov- 
ables possession  constitutes  title).  This  rule  applies  to 
cases  where  the  owner  of  a thing  has  voluntarily  parted 
with  possession  of  a thing  to  another  to  hold  as 
pledgee,  depositary,  etc. ; and  therefore  goes  beyond  the 
English  Factors  Act.  An  exception  is,  however,  made  in 
respect  of  things  stolen  or  lost,  which  may  be  reclaimed 
by  the  true  owner  within  three  years.  Rut  if  the  actual 
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possessor  of  the  thing  stolen  or  lost  has  bought  it  at  a fair 
or  in  a market  or  at  a public  sale  or  from  a trader  dealing 
with  such  things,  the  owner  cannot  reclaim  it  without 
paying  the  possessor  what  it  cost  him. 

German  Law.  German  law  also  carries  out  the  principle 
that  in  the  case  of  movables  possession  vaut  titre.”  De- 
livery of  possession  under  an  agreement  to  give  the  owner- 
ship (such  as  a sale)  transfers  the  ownership  to  the  trans- 
feree, even  if  the  deliverer  had  no  right  to  alienate,  pro- 
vided the  transferee  acts  in  good  faith  (Code  art.  933). 
There  is  an  exception  in  the  case  of  things  stolen  or  lost. 
But  if  the  things  stolen  or  lost  are  money,  bank-notes  or 
instruments  payable  to  bearer,  or  goods  sold  by  public 
auction,  they  fall  under  the  general  rule  and  not  under 
the  exception  ( art.  935 ) . It  is  noticeable  that  all  sales  by 
public  auction  are  treated  as  sales  in  market  overt;  and 
that  the  true  owner  cannot  recover  from  the  buyer  at  an 
auction,  even  by  tendering  the  price. 
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Chapter  X, 

DEFECTS  IN  THINGS  SOLD.  WARRANTY 
EXPRESS  OR  IMPLIED.  AEDILITIOIAN  ACTIONS. 


Latent  Defects.  A person  buys  a thin"  on  account  of  his 
expectation  that  the  thing  bought  will  be  useful  or  of  value 
to  him.  Such  an  expectation  will  be  disappointed,  if 
through  the  existence  of  some  defect  the  thing  sold  proves 
to  be  worthless.  The  buyer  Avill  only  have  himself  to  blame 
if  the  defect  is  aj'-parent  on  the  surface — a patent  defect. 
Rut  he  may  reasonably  expect  that  he  Avill  be  protected 
by  laAV  Avhen  the  defect  is  a latent  one.  The  more  highly 
developed  a system  of  law,  the  more  complete  will  such 
protection  be  found  to  be. 

Ro:\ian  Law  on  Defects  in  the  Thing  Sold.*  Originally 
in  Roman  law  the  buyer  Avas  only  protected  against  defects 
in  the  thing  tliat  he  had  purchased:  (1)  Avlien  the  seller’s 
conduct  had  been  fraudulent,  and  (2)  Avhen  there  had  been 
an  express  AA^arranty  against  the  defect.  Tlie  AA’arranty 
might  take  the  form  of  dicta,  statements  that  there  Avas  no 
defect,  or  promissa,  undertakings  or  contracts  to  the  same 
effect,  tlie  latter  corresponding  to  our  idea  of  Avarranties 


"Oil  this  svibjoct  T have  derived  much  assistance  from  a series 
of  articles  hy  Mr.  J.  D.  Bodeusteiu  in  the  South  African  Law 
Journal  for  1914. 
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proper.  In  those  cases  the  buyer  had  the  characteristic 
action  on  the  contract  of  sale — tlie  actio  ex  empto  for  dam- 
aj2:es  and  for  rescission  of  the  contract,  if  the  defect  was  a 
serious  one.  The  express  warranty  might  also  take  the 
form  of  a stipulation  of  the  seller  that  he  should  repay 
double  the  price  to  the  buyer,  if  the  thing  sold  should  prove 
to  have  a serious  defect,  a penalty  similar  to  that  in  the 
case  of  eviction  through  the  seller's  want  of  title. 

The  departure  from  this  system,  which  may  be  called 
one  of  caveat  emptor,  originated  with  the  Ciirule  Aediles, 
magistrates  who  superintended  the  markets  at  Rome, 
They  enacted  by  edict  {edictum  aediliticinm)  that  buyers 
of  certain  things  were  in  case  of  certain  defects  to  have 
remedies  by  means  of  actions  (actioncs  aedlUticlae) . The 
objects  to  Avhich  such  remedies  applied  were  at  first  limi- 
ted, slaves  being  the  first  objects,  and  live  stock  being  next 
included.  The  defects  applied  were  also  limited,  such  as 
disease,  lameness,  short-sightedness.  But  the  principle 
thus  introduced  was  extended  by  later  edicts  and  juristic 
interpretation;  so  that  in  the  time  of  Justinian  the  aedili- 
tician  actions  covered  all  serious  defects  Avhich  interfered 
with  the  usefulness  of  the  thing  sold  (conveniently  de- 
scribed as  redhibitory  defects)  y and  applied  to  all  things 
movable  or  immovable. 

The  aedilitician  actions  were  two.  The  one  was  the 
actio  redhibitoria  (from  rcdhibco,  to  restore).  In  this 
action  the  buyer,  while  restoring  or  tendering  the  tiling 
bought,  claimed  back  the  purcliase-price  with  interest,  and 
the  expenses  that  he  had  incurred  for  the  preservation  of 
the  thing  bought.  The  other  action  was  the  actio  quanti 
minoris  (as  much  less  as),  or  aestimatoria  (valuatory), 
for  a reduction  of  the  purchase-price  to  as  much  as  the 
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buyer  would  have  paid,  had  he  known  of  the  defect  {quanti 
rninoris  essem  empUirus,  si  id  ita  esse  scissetu.  Dig.  19,  1, 
13  pr.).  Neither  action,  it  will  be  noted,  aims  at  compen- 
sating the  buyer  for  the  profit  he  would  have  made,  if  there 
had  been  no  redhibitory  defect,  but  simply  at  so  far  as 
possible  restoring  the  status  quo  ante.  We  may  express 
this  by  saying  that  the  damages  are  restitutional,  not  com- 
pensatory (see  p.  223).  There  was  no  action  for  the  re- 
covery of  damage  done  to  the  buyer’s  other  property  by 
the  defective  thing,  but  the  buyer  might  retain  the  thing 
until  compensated  for  such  damage  (Dig.  21,  1,  31  pr.). 

There  seems  to  be  little  doubt  that  in  Roman  law  in  case 
of  a redhibitory  defect  the  buyer  had  the  choice  of  either 
the  actio  redhibitorm  or  the  actio  quanti  rninoris  ( Dig.  21, 
1,  1,  1;  21,  1,  18,  38;  21,  1,  43,  6;  44,  2,  25).  This,  as  we 
shall  see  (p.  147),  is  not  the  law  in  South  Africa,  although 
it  is  still  the  law^  of  France  (Code  1644).  The  benefits  of 
the  actions  could  be  renounced  by  the  seller  stipulating 
that  he  was  not  to  be  liable  for  some  specified  defect  or  for 
defects  generally  (Dig.  2,  14,  31).  But  if  the  buyer  could 
show  that  the  seller  knew  at  the  time  of  the  sale  that  a 
defect  for  which  he  was  not  to  be  liable  existed,  the  stipu- 
lation was  void  on  account  of  fraud. 

Concurrent!}^  with  the  aedilitician  actions  the  actio  ex 
empto^  the  ordinary  action  of  the  buyer  for  breach  of  con- 
tract, appears  also  to  have  been  extending  and  had  en- 
croached on  the  sphere  of  the  aedilitician  actions.  In  the 
time  of  Justinian  it  (M>uld  be  brought  on  account  of  a latent 
defect,  even  in  the  absence  of  an  express  warranty  or 
fraud  (Dig.  18,  1,  45;  19,  1,  6,  4;  19,  1,  11,  7—8;  19,  1,  13 
pr.  and  1;  19,  1,  21,  2).  It  seems  impossible  from  the 
various  passages  in  Roman  law  to  arrive  at  any  definite 
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idea  of  the  actual  relation  between  the  aedilitician  actions 
and  the  actio  ex  empto  in  Roman  law.  It  has  been  main- 
tained (Moyle — Sale  in  the  Civil  Law,  p.  214)  that  when 
the  actio  ex  empto  was  brought  on  account  of  a redhibitory 
defect,  the  compensatory  damages  (id  quod  interest) 
which  could  generally  be  claimed  under  it,  were  not  al- 
lowed, but  only  restitutional  damages  such  as  the  restora- 
tion of  the  purchase-price.  But  at  least  one  of  the  pas- 
sages in  tlie  Digest  just  referred  to  (Dig.  19,  1,  21,  2) 
speaks  of  the  damages  in  such  a case  being  compensatory 
( Id  quod  in  terest ) . In  fact  the  test  of  the  extent  of  the  dam- 
ages is  made  not  the  form  of  the  action,  but  the  knowledge 
of  the  seller  (Dig.  19,  1,  13,  1).  And  what  adds  to  the  con- 
fusion, not  only  did  the  actio  ex  empto  encroach  on  the 
sphere  of  the  aedilitician  actions,  but  the  converse  was  also 
the  case.  The  actio  ex  empto  was  apparently  the  proper 
remedy  in  the  case  of  a fraudulently  concealed  defect  or 
of  an  express  warranty.  Yet  an  aedilitician  action  could 
be  brought  in  the  case  of  a concealed  defect  (Dig.  21,  1,  1, 
1 ) , and  in  the  case  of  an  express  warranty  whether  of  the 
absence  of  a defect  or  of  the  presence  of  a good  quality 
(Dig.  21,  1,  18  pr.  and  1 ; 21,  1,  19,  2).  The  advantages  to 
the  buyer  of  making  use  of  the  aedilitician  actions  instead 
of  the  actio  ex  empto  are  stated  by  Moyle  to  have  been  the 
following  (Contract  of  Sale  in  Civil  LaWj  p.  212)  : 

Firstly,  it  enabled  him  to  rescind  many  contracts  to 
which  the  Civil  Law  would  have  held  him,  subject  to  his 
claim  for  damages,  for,  as  has  been  already  observed, 
rescission  could  not  be  obtained  on  these  grounds  by  the 
actio  ex  empto  proper,  unless  the  purchaser  could  satisfy 
the  court  that  he  would  not  have  entered  on  the  contract 
at  all,  had  it  not  been  for  the  fraud  practised  on  him,  or 
had  he  known  that  the  representation  or  warranty  would 
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turn  out  to  be  unfounded;  and,  secondly,  if  after  rescis- 
sion and  return  of  the  goods,  the  vendor  refused  to  repay 
the  purchase-money,  he  might  be  condemned  in  duplum^^ 
(Dig.  21,  1,  45). 

Roman-Dutch  Law  on  Defects  in  the  Thing  Sold.  It 
is  probable  that  the  old  Dutch  law,  like  the  old  English 
law,  went  on  the  principle  that  the  buyer  should  look  after 
himself — caveat  emptor.  Fockema  Andreae  (Oud-A^eJer/. 
Burgcrlyk  Recht,  vol  II.,  p.  36)  mentions  an  old  Dutch 
maxim — we  wanwaer  kofft.  de  soil  tvanwacr  hebben  (he 
who  buys  defective  goods  must  keep  them).  Van  Leeuwen 
(Comm.  4,  18,  10)  mentions  that  according  to  custom  in 
the  sale  of  horses,  whose  defects  were  generally  well 
known  to  experts,  no  defects  were  allowed  to  count  so  long 
as  the  horse  was  van  zessen  klaar^  that  is,  had  four  sound 
legs  and  two  sound  eyes.  With  the  introduction  of  Roman 
law,  of  course  the  Roman  laAv  relating  to  latent  defects  in 
the  thing  sold  became  part  of  the  Dutch  law.  Rut  it  never 
seems  to  have  been  fully  assimilated.  Voet's  treatment  of 
the  subject  (21,  1)  shows  superhciaUty.  Grotins  (Jntrod. 
3,  17,  4)  and  Van  Leeuwen  [Comm.  4,  18,)  devote 
only  a few  lines  to  the  subject.  V.  d.  Keessel,  writing 
at  the  last  period  of  Roman-Dutch  law,  gives  the 
impression  that  the  aedilitician  actions  were  still 
somewhat  unfamiliar  to  the  lawyers  of  Holland.  He  says 
(Til.  Hcl.  642)  : As  regards  a latent  defect  in  the  thing 
sold,  it  has  frequently  been  held  by  the  lawyers,  and  was 
lately  decided  in  the  Court  of  Holland  (which  decision  was 
lately  confirmed  on  revision),  that  the  action  for  rescission 
of  the  sale  and  re-delivery  of  the  thing  and  for  the  recovery 
of  the  deficiency  in  value  may  be  maintained  thereon.’^ 
The  technical  distinctions  between  various  forms  of  actions 
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under  Doman  laAv  were  not  followed  in  Holland  (Groene- 
wegen,  De  Leg.  Ahr.  Inst.  4,  G,  1 and  2)  ; and  Huber  ex- 
pressly states  that  in  bis  time  there  was  no  difference  be- 
tween the  actio  ex  empto  and  the  aedilitician  actions 
Mc)riJ>iis  eqnideni  hadiernis  vix  cst  ut  quidqaam  in- 
tersit ex  empto  an  ex  Aedilium  edicto  agere  te  dicas.  Prae- 
lectiones  ad  Pand.  21,  1,  4).  And  at  21,  15,  after  mention- 
ing the  distinctions  that  Avere  made  in  Roman  law  between 
the  action  ex  empto  and  the  aedilitician  actions,  he  says — 
Hed  Jiae  discrepantiae  quod  ad  genus  actionis  nioribus, 
ut  dixij  hadiernis  nuJluni  aniplius  usum  hahent’’  (“  l>ut 
these  differences  as  regards  the  kind  of  action  are,  as  I 
have  said,  obsolete  according  to  modern  usage”). 

Unfortunately  the  question  is  not  merely  one  of  the  form 
of  action,  but  of  the  extent  of  the  damages  that  may  be 
awarded.  This  has  led  in  South  Africa  to  a controversy 
as  regards  the  original  Roman  law,  from  the  text  of  which 
it  is  difficult  to  draw  an^^  definite  conclusion.  It  is  as- 
sumed that  if  the  actio  ex  empto  could  be  brought  on  ac- 
count of  a defect,  the  damages  would  be  the  ordinary  com- 
pensatory damages  in  the  case  of  a breach  of  contract  of 
sale  {id  quod  interest),  and  not  merely  the  return  or  re- 
duction of  the  purchase-price  together  Avith  expenses 
(restitutional  damages)  Avhich  are  given  by  the  aedili- 
tician actions.  In  the  case  of  an  express  Avarranty,  if  the 
actio  ex  empto  could  be  brought,  the  damages  {id  quod 
interest)  Avould  include  injury  to  the  buyer  naturally  flow- 
ing from  the  breach  of  Avarranty,  as,  for  instance,  the  in- 
fection of  the  buyer’s  other  cattle,  if  cattle  are  bought  Avar- 
ranted  free  from  disease.  This  question  Avill  be  later  dis- 
cussed (pp.  147-152). 

The  Roman-Dutch  law  may  be  stated  as  folIoAvs:  The 
buyer  has  a special  remedy,  whether  as  plaintiff  or  de- 


146 


Defects  in  things  sold 


fendant,  in  the  actions  redhibitoria  and  quanti  minority 
where  there  is  a latent  defect  in  the  thing  sold  that  inter- 
feres with  its  usefulness.  This  remedy  is  available,  not 
only  where  there  is  no  express  warranty,  but  also  when 
such  exists,  and  in  the  latter  case  it  applies  not  merely 
where  there  is  a redhibitory  defect,  but  also  in  the  absence 
of  a special  quality  that  has  been  warranted  (Voet  21,  1, 
3).  The  buyer  can  deprive  himself  of  the  remedy  by  al- 
lowing the  seller  to  stipulate  that  he  is  not  to  be  liable  for 
defects,  that  is,  selling  the  things  voetstoots  ( literally  with 
a push  of  the  foot) ; but  the  seller  cannot  take  advantage 
of  such  a stipulation,  if  he  actually  knew  of  the  defect 
(Voet  21,  1,  10;  Hadley  v.  Savory,  1916,  T.P.D.,  385). 
The  damages  are,  as  a rule,  restitutional,  not  compensa- 
tory (that  is,  do  not  include  loss  of  profits).  If  the  buyer 
restores  the  thing,  he  is  entitled  to  the  return  of  the  pur- 
chase-price with  interest  and  the  necessary  or  reasonable 
expenses  that  he  has  been  put  to  by  reason  of  the  defect. 
If  the  buyer  keeps  the  defective  thing,  he  is  entitled  to 
claim  as  damages  the  difference  between  the  purchase-price 
that  he  paid  and  the  actual  value  of  the  thing  sold,  this 
more  practical  standard  having  been  substituted  for  that 
of  Roman  law,  which  was  the  difference  between  the  price 
paid  and  the  price  the  buyer  would  have  paid  if  he  had 
known  of  the  defect  (S.A.  Oil  and  Fat  Indus.,  Ltd.  v.  Park 
Rynie  Whaling  Co.,  Ltd.,  1916,  A.D.,  400).  On  the  other 
hand,  if  the  seller  knew  or  ought  to  have  known  of  the 
defect,  he  is  liable  for  all  damage  including  injury  done  to 
the  person  or  other  property  of  the  buyer  by  reason  of  the 
defect  (Voet  21,  1,  10). 

The  law  as  stated  is  not  in  doubt.  But  there  are  two 
questions  which  are  or  have  been  the  subject  of  contro- 
versy, namely,  the  choice  between  the  two  aedilitician 
actions,  and  the  damages  in  case  of  an  express  warranty 
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against  a redhibitory  defect;  and  these  questions  will  now 
be  dealt  with. 

Choice  of  Actions.  In  Roman  law,  as  we  have  seen  (p. 
142),  the  buyer  seems  to  have  had  the  option  of  makinja: 
use  of  either  the  actio  redhibitoria  or  the  actio  quanti 
minoris.  This  did  not  commend  itself  to  the  Roman-Dutch 
authorities,  who  only  allow  the  use  of  the  former  action  in 
certain  circumstances  (Voet  21,  1,  4 and  5;  Noodt  ad  Dig. 
21,  1;  Huber  Praelect,  ad  Dig.  21,  1,  6).  This  view  has 
been  definitely  adopted  in  South  Africa,  it  being  laid  down 
that  the  actio  redhibitoria  can  only  be  employed  where  the 
buyer  would  not  have  bought,  if  he  had  been  aware  of  the 
defect,  or,  what  comes  to  much  the  same,  the  defect  was 
such  as  to  make  the  thing  wholly  unsuited  for  its  purpose 
(Weinberg  v.  Aristo  Egyptian  Cigarette  Company,  1905, 
T.S.,  760,  decided  by  Innes,  C.J.,  Solomon  and  Bristowe, 
J.J. ; Reed  Bros.  v.  Bosch.  1914,  T.P.D.,  578).  In  the  last 
quoted  case  (Reed  Bros  v.  Bosch),  it  was  held  that  the 
Court  has  to  decide  on  the  evidence  as  a whole,  having 
regard  to  the  purposes  for  which  the  thing  was  bought, 
whether  the  buyer  would  have  bought,  had  he  known  of  tla^ 
defect.  Whether  or  not  the  view  taken  by  the  South  Afri- 
can courts  is  in  accordance  with  Roman  law,  there  is  much 
to  be  said  for  it  from  a practical  point  of  view,  as  it  pre- 
vents a person  who  has  changed  his  mind  on  a purchase 
getting  out  of  it  on  the  pretext  of  an  unessential  defect. 

Express  Warranty  Against  a Redhibitory  Defect.  It 
has  been  seen  (p.  146)  that  where  there  has  been  no  actual 
warranty,  but  only  an  implied  one,  the  existence  of  a red- 
hibitory defect  only  gives  an  action  for  restitutional  dam- 
ages, unless  the  seller  was  aware  of  or  is  deemed  to  have 
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been  aware  of  tlie  defect.  It  is  a controversial  point 
whether  this  also  applies  when  there  has  been  an  express 
warrant}^*  against  the  defect.  If,  for  instance,  a seller  has 
expressly  warranted  that  cattle  are  free  from  disease  or 
that  a machine  is  in  good  working  order,  and  the  cattle 
turn  out  to  be  diseased  or  the  machine  to  run  badly,  is  the 
buyer  in  spite  of  the  warranty  only  entitled  to  a return  of 
the  purchase-price,  if  he  restores  the  thing,  or  if  he  retains 
it,  to  the  difference  between  the  price  that  he  paid  and  the 
value  of  the  thing  subject  to  the  defect? 

The  Ivoman  law  is  clear  enough  on  this  point.  It  put 
promissa  (express  warranties)  on  the  same  footing  as 
dicta  (representations),  as  to  the  thing  sold,  and  gave  in 
both  cases,  if  the  defect  which  was  warranted  against  or 
represented  not  to  exist,  was  found  to  be  present,  the  actio 
cx  empfo,  in  which  the  damages  were  compensatory  {id 
quod,  interest)^  not  merely  restitutional  (Dig.  21,  1,  39,  2; 
Mo^de — t^aJe  in  the  Civil  Laio^  pp.  189  and  212).  If  the 
defect  warranted  against  was  a redhibitory  one,  there  was 
the  collateral  remedy  of  the  aedilitician  actions,  in  which 
the  damages  were  restitutional. 

Til  ere  is  no  reason  to  suppose  that  the  Roman-Dutch 
law  took  away  from  the  buyer  the  advantage  that  he  en- 
joyed under  Roman  law  in  the  case  of  an  express  war- 
ranty, or  an  equivalent  representation.  There  appears  to 
be  no  direct  authority  on  the  subject.  Voet  mentions  that 
the  aedilitician  actions  lay  in  the  case  of  dicta  ct  promissa 
(21,  1,  3),  and  seems  only  to  be  thinking  of  the  aedilitician 


♦Note.  The  word  warrnnty  is  here  used  not  in  the  tGchnh*al 
sense  of  Fnj?lish  law,  but  in  the  sense  of  an  nndertakinc:  or  ron- 
tract  that  the  thinj?  sold  has  or  has  not  a certain  quality  or  that 
some  fact  is  true  with  reference  to  the  thing  sold. 
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actions  in  such  a case,  when  he  speaks  of  the  damages  re- 
coverable on  account  of  defects  (21,  1,  4).  Pothier,  Avhen 
discussing  the  actio  rcdliibitoria,  says  that  when  the  seller 
did  not  know  of  the  defect,  he  is  only  liable  for  return  of 
the  purchase-price  and  expenses  {Bale  § 212  and  § 217). 
In  these  passages,  however,  he  appears  only  to  be  thinking 
of  an  implied  warranty.  On  the  other  hand,  he  is  evi- 
dently referring  to  an  express  warranty  when  he  lays 
down  that,  if  the  thing  sold  has  not  the  quality  expressed 
in  the  contract,  the  seller  is  liable  for  damages  and  interest 
{des  dommafjcs  ct  interets.  Bale  § 259).  Though  he  adds 
that  such  damages  consist  of  a diminution  of  the  purchase- 
price,  this  does  not  imply  that  they  are  only  to  be  such  as 
are  allowed  in  the  actio  qiianti  minoris. 

It  may  therefore  be  concluded  that  under  Roman-Dutch 
law,  in  case  of  a breach  of  an  express  Avar  ran  ty,  the  buyer 
can  claim  the  usual  damages  that  are  given  as  compensa- 
tion for  a breach  of  contract  (namely — loss  of  profits),  and 
that  he  is  not  limited  to  the  restitutional  damages  of  the 
aedilitician  actions.  This  is  in  accordance  with  etjuity, 
as  an  exj)ress  Avarranty  against  a defect  in  a thing  sold 
raises  a pi'esumption  that  the  natural  consequences  of  the 
defect  Avere  in  the  contemplation  of  the  parties,  and  that 
the  Avarranty  affected  the  price  (cf.  Dig.  19,  1,  13,  3).  The 
Roman-Dutch  laAv,  as  thus  stated,  Avonld  also  correspond 
with  modern  legal  systems  (see  pp.  102-0). 

Unfortunately  the  above  statement  of  the  law  cannot  be 
said  to  apply  to  South  Africa,  Avhere  the  Roman-Dntch 
laAV  has  been  obscured  by  decisions  in  tAvo  cases,  in  neither 
of  which,  in  vieAv  of  the  evidence,  it  was  really  necessary 
to  decide  the  legal  point.  In  the  case  of  Irvine  and  Co,  v. 
Berg  (1879,  Ruch.  183),  the  buyers  of  mealies  speciOed 
in  the  broker’s  note  as  good  mealies  in  sound  condition 
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claimed  damages  on  the  ground  that  the  mealies  delivered 
to  them  were  bad  and  unsound.  The  Court  held  that,  even 
if  the  mealies  were  unsound  when  delivered  (which  the 
Court  did  not  consider  to  be  proved),  the  buyers  were  not 
entitled  to  compensation  for  the  profit  that  they  would 
have  made,  if  the  mealies  had  been  as  warranted,  and  were 
in  fact  entitled  to  no  damages  at  all,  as,  the  price  of 
mealies  having  gone  up,  they  had  resold  without  loss.  De 
Villiers,  C.  J.,  said : There  is  no  doubt  that  under  Roman- 
Dutch  law  a purchaser  of  goods  is  entitled  in  an  action 
ex  empto  to  recover  damages  where  there  has  been  no  de- 
livery at  all  of  the  goods;  but  all  the  authorities  draw  a 
distinction  between  the  case  where  there  has  been  a de- 
livery and  where  there  has  been  no  delivery  at  all.  In  the 
present  case  there  was  delivery  and  a payment  of  the  pur- 
chase-price. The  only  remedy  open  to  the  purchaser  in 
such  a ease  is  by  the  actio  redhihitoria  or  the  actio  quanti 
minoris.  As  to  the  remedy  of  the  actio  redhihitoria,  the 
plaintiffs  have  not  availed  themselves  of  it.  Under  that 
action  they  would  be  entitled  to  claim  that  the  defendant 
take  back  the  mealies  and  repay  them  the  purchase- price. 
Instead  of  that  they  have  regarded  the  mealies  as  their 
own  property  and  sold  them.  With  regard  to  the  other 
remedy,  the  very  words  quanti  minoris  show  that  a pur- 
chaser can  only  claim  a reduction  of  the  price,  where  he 
has  sustained  damage  by  having  sold  the  goods  under  the 
purchase-price.  I admit  that  the  English  authorities  are 
different  to  our  own,  but  the  Roman-Dutch  law  is  the  law 
of  this  Colony.  I have  consulted  Pothier  on  the  subject, 
and  he  lays  down  the  same  rules  very  clearly.”  Although 
the  other  judges  in  the  case  (Fitzpatrick  and  Dwyer,  J.J.) 
concurred  in  the  judgment,  Dwyer,  J.,  protested  againat 
the  above  statement  of  the  law  by  De  Villiers,  C.J. 
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The  effect  of  this  decision  was  that  a buyer  is  not  en- 
titled to  compensatory  damages  where  there  has  been  de- 
livery of  the  thing  sold,  whether  there  was  an  express  or 
implied  warranty,  because  the  actio  ex  empto  could  not  be 
brought,  if  there  had  been  delivery.  The  decision  exercised 
much  influence  in  Cape  Colony.  In  the  Transvaal  it  was 
followed  with  reluctance  by  Smith,  J.,  in  the  case  Nathan- 
son  and  Sim  v.  J.  and  E.  Hall,  Ltd.  (1907,  T.H.,  221), 
whose  decision  was  conflrmed  on  appeal  on  other  grounds 
(1908,  T.S.,  167).  On  the  other  hand,  the  dictum  that  the 
actio  ex  empto  cannot  be  brought  where  there  has  been 
delivery  has  been  rejected  by  De  Villiers,  J.P.,  in  Yivian 
V.  Woodhurn  (1910,  T.P.D.,  1285),  who,  after  quoting 
authorities,  said : I come  to  the  conclusion  then  that  the 
actio  ex  empto  lies  even  after  delivery.”  It  was  also  rei)u- 
diated  by  Mason,  J.,  in  Vorster  Bros.  v.  Louw  (1910, 
T.P.D.,  1099)  ; and  its  erroneousness  has  been  conclusively 
shown  by  Professor  Bodenstein  (32,  S.A.L.J.,  34).  It 
therefore  seems  reasonable  to  regard  the  dictum  as  having 
lost  its  authority. 

In  the  case  of  Erasmus  v.  Russell’s  Executor  (1904,  T.S., 
365),  decided  by  Solomon  and  Curlewis,  J.J.,  the  plaintiff 
had  bought  certain  cattle  which  he  alleged  the  defendant 
had  expressly  warranted  to  be  free  from  disease.  The 
cattle  developed  tick  fever  after  the  sale,  and  other  cattle 
of  the  plaintiff’s  were  infected.  The  plaintiff  sued  for  the 
return  of  the  purchase-price  and  the  value  of  his  own  cattle 
lost  through  the  disease.  The  purchase-price  was  tendered 
by  the  defendant,  but  the  other  damages  were  disputed. 
Although  the  warranty  was  doubted  by  the  Court,  it  pro- 
ceeded on  the  assumption  that  such  a warranty  had  been 
given,  and  laid  down  that  damages  for  the  infection  of  the 
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plaiiitirfs  otlier  cattlo  could  not  be  recovered,  because  the 
seller  was  not  aware  of  the  defect.  Solomon,  J.,  said  inter 
alia  (p.  375)  : “It  appears  to  me  therefore  that  we  are 
bound  to  come  to  the  conclusion  that  by  our  law,  unless 
it  has  been  proved  that  the  seller  at  the  time  of  the  sale 
knew  of  the  disease  Avhich  existed,  he  is  not  liable  for  any 
damages  which  may  have  been  sustained,  but  is  only  liable 
to  restore  the  purchase-price.  But,  then,  it  is  urged  that 
in  this  case  there  was  an  express  warranty.  It  is  difficult, 
however,  to  see  why  that  fact  should  make  any  difference, 
because  after  all  by  the  common  law  the  seller  in  a case 
of  this  nature  is  deemed  to  have  warranted  that  the  ani- 
mals were  free  from  any  disease.  An  express  warranty 
that  they  were  free  from  disease  does  not  therefore  appear 
to  carry  the  case  any  further  or  to  increase  the  liabilities 
of  the  seller.’’  (In  reply  to  this,  one  may  suggest  that  an 
express  warranty  against  a defect  raises  a presumption 
that  the  damage  that  would  flow  from  such  a defect  was 
in  the  contemplation  of  the  parties.) 

This  case  was  followed  in  the  case  Bales  and  Harris  v. 
llarliijan  and  Forsyth  (1915,  E.D.L.,  43G),  and  on  account 
of  the  weight  attached  to  the  utterances  of  the  presiding 
judge  (^^ir  William  Solomon),  is  likely  to  have  a dominat- 
ing intiuence  in  South  Africa.  It  is  unfortunate  as  hav- 
ing led  to  an  unnecessary  divergence  between  South  Afri- 
can law  and  the  general  trend  of  modern  law  (see  pp.  103- 
IflG). 

T\’auiianty  of  a Special  Quality.  In  addition  to  war- 
i-anties  against  redhibitory  defects,  which  may  be  either 
implied  or  express,  or  both,  there  are  warranties  of  special 
qualities  in  or  facts  connected  with  things  sold.  These 
are  necessarily  express,  although  they  may  be  expressed  by 
an  act  or  omission  as  well  as  by  words;  as  in  the  case  Com- 
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maille  v.  Bteyn  (1914,  C.P.D.,  1100),  where  the  seller  was 
considered  to  have  given  a warranty  that  certain  cows  were 
producing  daily  25  bottles  of  milk  by  his  conduct  in  act- 
ing on  a telegram  where  a guarantee  ” (i.e.,  Avarrauty ) to 
this  effect  was  insisted  on.  AYith  regard  to  such  warran- 
ties it  is  clear,  as  already  shown  (p.  146),  that  the  actio 
rcdhibitoria  can  be  brought  in  case  of  a breach;  so  that  in 
this  respect  they  correspond  to  the  English  condition  of 
a sale,  rather  than  a Avarranty  in  the  narroAver  sense.  It 
is  also  clear  that  the  remedy  of  the  actio  quanti  minoris 
applies  to  them ; that  is  to  say,  the  purchase-price  may  be 
reduced  to  the  value  of  the  thing  Avithout  the  quality  war- 
ranted. The  only  question  is  Avhether  damages  represent- 
ing loss  of  profits  are  recoverable  Avhere  such  profits  are 
considered  to  have  been  in  the  contemplation.  There  ap- 
pears to  be  no  doubt  that  the  actio  cv  cniytOj  Avhicli  invol  ves 
such  damages,  could  be  brought  under  Roman  law  (Dig. 
18,  1,  43;  19,  1,  6,  4;  19,  1,  11,  1;  19,  1,  22).  It  folloAVS 
that  the  damages  Avhich  Avould  be  recoverable  by  the  acHo 
ex  empto  can  also  be  claimed  under  Roman-Dutch  Iuaa'. 
There  is  no  decision  to  the  contrary  in  South  Africa,  as  the 
case  of  Erasmus  v.  Russell's  Executor  (1904,  T.S.,  365) 
related  to  the  express  Avarrant}^  of  the  absence  of  a redhi- 
bitory defect.  In  that  case  Solomon,  J.,  said : Our  deci- 
sion in  this  case  must,  of  course,  be  taken  to  be  limited  to 
the  special  facts  of  this  case  Avhere  there  Avas  latent  dis- 
ease in  the  animals  at  the  time  of  the  sale.  I say  nothing 
of  the  case  that  may  arise,  if  the  seller  at  the  time  of  the 
sale  Avarrants  or  represents  that  the  articles  Avhich  he  is 
selling  have  any  special  or  particular  qualities.  It  may 
possibly  be  that  in  such  a case  the  result  may  be  different. 
In  such  a case  there  is  no  presumption  of  laAV  that  the 
seller  is  making  any  representation  or  giving  any  war- 
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ranty,  and  to  that  extent  therefore  the  cases  may  dififer 
from  one  another/’ 

The  passage  in  Pothier  (Sale  § 259)  already  referred! 
to  (p.  149),  where  he  says  that  in  case  the  thing  sold  has 
not  the  quality  expressed  in  the  contract,  the  seller  is  liable 
for  damages  and  interest,  which  consist  of  a reduction  of 
the  purchase-price,  no  doubt  covers  the  majority  of  cases. 
It  will  be  seldom  that  the  loss  caused  by  the  absence  of  a 
specified  quality  or  circumstance  in  the  thing  sold  cannot 
be  compensated  for  by  a reduction  in  the  purchase-price. 
At  the  same  time  if  the  loss  of  profit  in  contemplation  of 
the  parties  exceeded  the  purchase-price,  consistency  would 
require  that  the  seller  should  pay  the  excess.  It  is  further 
to  be  noted  that  the  deduction  from  the  purchase-price  is 
not  that  of  the  actio  quart  ti  minor  is,  a reduction  to  the 
amount  the  thing  would  have  been  worth  in  the  absence 
of  the  warranted  quality  or  circumstance ; but  a deduction 
of  the  damage  or  loss  caused  by  the  breach  of  the  war- 
ranty. 

[See  also  Damages  in  case  op  an  express  Warranty 
OR  Description,  p.  222.] 

Damages  when  the  seller  knew  or  is  deemed  to  have 
KNOWN  OF  the  DEFECT.  Where  the  seller  knows  of  the  de- 
fect in  the  thing  sold  and  has  concealed  it,  he  is  said  to 
be  liable  for  all  damage  caused  to  the  buyer  by  the  exis- 
tence of  the  defect  (Voet  21,  1,  10;  (Irotius  Introd.  3,  15, 
7).  This  may  be  taken  to  be  all  damage  that  naturally 
flows  from  the  defect  oi*  might  reasonably  have  been  in 
the  contemplation  of  the  seller.  It  will  include  loss  of 
profits  which  the  buyer  would  have  made,  if  the  defect  had 
not  existed ; also  injury  done  to  the  buyer’s  person  or  other 
property  by  the  defective  thing.  It  is  really  an  instance 
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of  fraud,  and  the  same  standard  of  damages  is  applied  as 
in  other  cases  of  fraud  (Pothier  Obligations,  § 1G6). 

According  to  some  text-book  writers,  when  a seller  is  the 
maker  or  manufacturer  iartifex)  of  the  thing  sold,  he  is 
assumed  to  know  of  the  existence  of  a defect,  and  is  there- 
fore liable  for  all  damage  caused  by  the  defect  in  the  same 
way  as  the  fraudulent  seller  (Voet  21,  1,  10;  Pothier — 
^ale  § 213;  c.f.  Button  v.  Bickford  Smith  and  Co.,  1910, 
W.L.D.,  52,  where  damages  were  claimed  from  the  sellers 
of  a fuse  for  injury  caused  by  an  explosion).  Pothier 
{Sale  § 213)  extends  the  principle  by  applying  it  to  a 
merchant  who  sells  the  works  of  the  trade  that  he  pro- 
fesses,” which  would  appear  to  include  not  only  shop- 
keepers who  deal  in  a particular  sort  of  goods,  such  as 
drapers,  druggists,  etc.,  but  also  general  merchants  or 
universal  providers,  who  employ  persons  with  special 
knowledge  in  the  different  departments  of  their  trade.  On 
. the  other  hand,  Pothier,  in  treating  of  damages  in  his  work 
on  obligations  (Obligations  § 167)  seems  to  approve 
Alolinaeus’  view  that  the  liability  of  the  manufacturer  do('s 
not  extend  so  far  as  that  of  the  fraudulent  seller;  that,  for 
instance,  a carpenter  who  supplies  beams  for  the  support 
of  a house,  which  are  defective,  is  only  liable  for  the  dam- 
age to  the  house,  but  not  to  the  furniture  in  the  house. 

In  a primitive  state  of  society  where  the  arts  are  simple 
tliere  may  be  some  reason  in  holding  that  the  handicrafts- 
man is  absolutely  responsible  for  the  defects  in  his  pro- 
ductions, as  he  ought  to  have  known  of  them  (spondet 
, perltiam  artis  ) . The  Code  of  Hammurabi,  King  of  Bai>y- 
lon,  dated  about  2,000  B.C.,  contains  the  following  (§  229 
of  John^s  Translation)  : If  a builder  has  built  a house 
for  a man  and  has  not  made  strong  his  work,  and  the  house 
has  fallen,  and  he  has  caused  the  death  of  the  owner  of 


150 


Defects  in  things  sold 


the  liouse,  that  builder  shall  be  put  to  death. But  it  is 
out  of  the  question  to  hold  manufacturers  liable  for  defects 
in  the  complicated  productions  of  modern  times,  defects 
which  it  may  be  impossible  to  detect  and  which  may  be 
in  materials  which  they  did  not  themselves  produce.  This 
would  be  to  impose  on  the  manufacturer  an  insurer's  lia- 
bility, a responsibility  beyond  that  of  the  professional  man. 
(As  to  the  liability  of  a professional  man,  in  Mitchell  v. 
Dixon,  1914,  A.D.,  519,  Innes,  C.J.,  said:  A medical  prac- 
titioner is  not  expected  to  bring  to  bear  upon  the  case  en- 
trusted to  him  the  highest  possible  degree  of  professional 
skill;  but  he  is  bound  to  employ  reasonable  skill,  and  he 
is  liable  for  the  consequences,  if  he  does  not.”) 

The  ground  on  which  the  seller  who  is  the  maker  of  the 
thing  or  who  deals  specially  in  such  things,  is  treated  on 
the  same  footing  as  the  seller  who  conceals  a defect,  is  that 
want  of  skill  is  blameworthy  or  equivalent  to  negligence 
(imperitia  culpae  adnumeratur.  Pothier  ^ale  § 213).  If 
it  is  proved  that  there  has  been  no  want  of  skill,  there  can 
be  no  negligence  or  blame.  If  the  seller,  who  is  the  maker 
of  the  thing  sold,  can  prove  that  there  was  no  negligence 
or  want  of  skill  on  his  part,  it  would  obviously  be  un- 
reasonable and  unjust  to  hold  him  liable  for  a defect  to 
the  same  extent  as  the  fraudulent  seller  of  a defective 
thing.  The  true  rule  is  evidently  that  the  seller,  who  is 
also  the  maker  of  the  thing  or  who  deals  specially  in 
things  in  that  line,  is  presumed  to  be  liable  for  the  damage 
caused  by  a latent  defect  in  the  thing  sold,  and  the  onus 
is  upon  him  to  show  that  there  was  no  negligence  or  want 
of  skill  on  liis  part.  There  can  be  no  liability  where  there 
is  no  culpa  (negligence)  or  dolus  (malice). 
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Defects  in  Accessory  or  Related  Things.  When  more 
than  one  thing  is  bought  at  a time  and  a redhibitory  de- 
fect is  found  in  one  of  them,  all  the  things  may  be  repu- 
diated, if  they  are  related  to  one  another  as  principal  or 
accessory,  or  so  that  the  buyer  would  not  have  bought  the 
one  without  the  other;  or,  in  the  language  of  De  Villiers, 
•J.P.  (Vorster  Bros.  v.  Lomr.  1910,  T.P.D.,  at  p.  1113), 

“ if  in  the  ordinary  course  of  business  or  by  the  contract 
itself  they  form  such  a unity  that  the  particular  pieces 
cannot  be  separated  from  one  another.^’  This  may  be  the 
case  even  though  separate  prices  have  been  agreed  on  for 
the  different  objects  (Voet  21,  1,  4).  Unless  the  things 
form  a unity,  a defect  in  one  only  entitles  such  thing  to 
be  returned.  In  some  cases  {e.g.,  when  a pair  of  carriage 
horses  is  purchased)  it  is  easy  to  determine  that  a unity 
exists;  in  other  cases  the  question  is  somewhat  difficult. 
In  Holz  V.  Thurston  and  Co.  (1908,  T.S.,  158)  a person, 
who  had  received  two  billiard  tables  on  the  hire-purchase 
system,  was  held  entitled  to  return  both  on  account  of  a 
defect  in  one,  the  Court  considering  that  the  contract  was 
indivisible.  This  decision  has,  however,  been  criticised  as 
being  contrary  to  authority  (29  S.A.L.J.,  118).  But  it  is 
impossible  to  lay  down  a general  rule  applying  to  all 
cases. 

Disclaiming  Responsibility.  Sales  voetstoots.  A per- 
son may  sell  a thing  on  condition  that  he  is  not  to  be  re- 
sponsible for  redhibitory  defects.  Such  a sale  is  said  to  be 
voetstoots.  the  idea  apparently  being  that  the  seller  with 
his  foot  pushes  away  the  thing  sold  in  a contemptuous 
manner.  This  condition  can  be  added  to  a sale  by  the  use 
of  any  expression  indicating  an  intention  not  to  be  liable 
for  defects;  e.g.,  ^ I sell  the  thing  as  it  is’  or  ‘just  as  it 
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stands/  and  so  forth.  The  buyer  by  accepting  the  thing 
after  hearing  this  disclaimer  of  responsibility  accepts  the 
condition.  The  following  are  South  African  cases  dealing 
with  the  point — O’Brien  v.  Palmer  (2  E.D.C.,  344)  ; Com- 
missioners of  the  Municipality  of  Cape  Toion  v.  Truter 
(1  Roscoe  412)  ; Leviseur  v.  Bloemfontein  Municipality 
(1880,  O.F.S.,  40);  Aling  v.  Yan  Dyk  (1906,  E.D.C., 
268)  ; Wilmot  v.  Sutherland  (1914,  C.P.D.,  873).  In  the 
case  Stevens  v.  Benningfield  and  Son  (5  N.L.R.,  282)  it 
was  laid  down  that  at  a sale  by  auction  the  disclaimer  of 
responsibility  for  defects  must  be  brought  to  the  notice  of 
the  purchaser  either  by  direct  announcement  or  by  put- 
ting up  a clearly  printed  notice  in  a conspicuous  place. 

The  express  disclaimer  of  liability  for  defects  will  not 
protect  a seller  who  actually  knew  of  the  existence  of  a 
defect.  Voet  (21,  1,  10)  says:  A vendor  who  knew  of 
the  vitium  (defect)  will  not  be  excused  by  his  having  con- 
tracted generally,  and  protested  at  the  time  of  the  sale 
that  he  sells  the  thing  such  as  it  is  or  as  it  stands,  and  will 
not  be  liable  for  its  defects,  for  in  using  that  general 
formula  he  is  considered  to  have  acted  obscurely  with  cun- 
ning and  craft,  and  he  is  wholly  liable.  If  indeed  the 
vendor  made  the  express  exception  of  some  particular  dis- 
ease and  represented  or  stipulated  that  the  thing  sold  was 
otherwise  sound,  the  agreement  must  be  adhered  to,  if  the 
vendor  did  not  have  certain  knowledge  of  that  disease. 
On  the  other  hand,  even  if  he  had  made  a special  stipu- 
lation that  he  would  not  be  liable,  but  he  knew  it  and  did 
not  disclose  that  to  the  purchaser,  then  the  law  considers 
he  is  guilty  of  fraud,  and  the  sale  can  be  cancelled.”  This 
passage  seems  to  put  in  rather  a better  position  the  seller 
who  disclaims  responsibility  for  a special  defect;  but  the 
latter  is  liable,  if  he  had  clear  knowledge  of  the  defect. 
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In  the  case  Hadley  v.  Savory  (1916,  T.P.D.,  385),  a colt 
had  been  sold  at  an  auction  of  racing  stock  subject  to  the 
condition  that  the  purchasers  were  to  see  and  judge  for 
themselves  and  no  guarantee  was  given.  The  colt  had 
previously  been  described  in  an  advertisement  as  un- 
broken, very  shapely,  showing  great  promise.’’  Three  or 
four  weeks  after  the  sale  the  buyer  discovered  that  the  colt 
had  previously  so  injured  his  shoulder  that  he  was  totally 
unfit  for  racing  purposes.  The  buyer  repudiated  the  sale 
about  two  weeks  after  he  became  aware  of  the  defect.  It 
was  found  by  the  Court  that  the  seller  knew  of  the  defect, 
and  he  was  ordered  to  return  the  purchase-price  with  in- 
terest. It  was  argued  that  there  had  been  delay  in  repu- 
diating, but  the  Court  held  that  there  must  be  a reason- 
able time  allowed  for  repudiation  as  well  as  for  inspec- 
tion. It  was  further  argued  that  there  must  be  actually 
fraud,  and  the  case  of  Diirr  v.  Bam  (8  S.C.  22)  was 
quoted.  The  Court  distinguished  this  case  as  dealing  with 
a warranty.  It  was  also  laid  down  that  the  liability  for 
defects  in  horses  was  not  limited  to  the  points  referred  to 
in  Van  Leeuwen  {Comm.  4,  18,  11). 

Sales  where  there  is  no  Remedy  for  Redhibitory 
Defects. 

There  are  certain  cases  in  which  the  buyer  has  to  take 
the  risk  of  a latent  defect  and  has  no  remedy  against  the 
seller,  if  the  latter  acted  in  good  faith.  The  cases  men- 
tioned by  Voet  under  this  head — namely,  where  neither 
the  action  redhihitoria  nor  action  quanti  minoris  apply — 
are  sales  by  public  auction  on  behalf  of  executors,  credi- 
tors or  curators ; also  sales  by  the  Treasury  of  its  property. 
Carrying  out  the  principle  underlying  those  exceptions,  it 
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may  be  laid  down  that  the  actions  do  not  apply  in  the  case 
of  sales  in  execution  or  other  judicial  sales,  or  sales  by 
auction  by  a trustee  in  insolvency. 

Prescription  of  the  Actions.  The  rule  of  Roman  law 
was  that  the  actio  redhibitoria  must  be  brought  within  six 
months  of  the  sale  and  the  actio  qiianti  minoris  within  a 
year.  This  is  adopted  by  Voet  (21,  1,  6)  ; but  he  adds  that 
the  redhibitory  action  may  be  brought  after  six  months 
have  elapsed,  if  there  is  a good  cause  for  granting  such 
an  extension  (si  justa  causa  suadeat).  Voet’s  authority 
for  this  qualification  of  the  rule  is  Dig.  21,  1,  31,  22 — 23. 
Rut  he  misunderstood  the  passage  in  the  Digest  which  re- 
fers to  something  different.  What  is  there  referred  to  is 
the  sale  of  a thing  subject  to  the  right  of  the  buyer  to  re- 
turn it,  if  dissatisfied;  and  it  is  laid  down  that  if  no  time 
is  specified  within  which  the  buyer  must  decide,  if  he  is 
dissatisfied,  he  must  return  the  thing  within  sixty  days, 
unless  there  is  a reasonable  cause  for  not  doing  so.  As, 
however,  Voet’s  interpretation  of  the  Digest  has  been  fol- 
lowed by  the  South  African  Courts  ( Christie  v.  Etheridge, 
19  S.C.  367;  Haviside  v.  Jordan.  20  S.C.  149;  Elgin 
V.  Lott'S  Executor,  29  N.L.R.  172),  and  as  it  is  in  accord- 
ance with  equity,  it  may  be  regarded  as  established  law 
in  South  Africa.  In  the  Transvaal  the  period  of  prescrip- 
tion for  both  actions  has  been  fixed  by  statute  at  one  year 
(Prescription  Amendment  Act,  1908,  sec.  3). 

Returning  the  Defective  Thing.  Although  in  the  case 
of  the  actio  redhibitoria  the  thing  sold  must  as  a rule  be 
returned  intact,  it  is  not  always  possible  to  restore  entirely 
the  status  quo  ante.  This  does  not,  however,  prevent  the 
buyer  bringing  the  action.  In  the  case  Theron  v.  Africa 
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(10  S.C.  246),  the  buyer  slaughtered  several  of  a number 
of  sheep  that  he  had  bought  warranted  not  to  have  been 
to  the  ram  for  two  months.  It  was  held  that  he  could  not 
have  been  expected  to  discover  in  any  other  way  than  by 
killing  the  sheep  that  they  were  not  in  accordance  with 
the  warranty,  and  that  he  was  entitled  to  return  the  re- 
mainder, paying  for  those  he  had  slaughtered.  In  Free- 
man V.  Isaacs  (4  N.L.R.  139),  the  buyer  had  bought  a 
number  of  boxes  of  cigars  as  being  of  a certain  brand. 
He  opened  some  of  the  boxes  before  discovering  that  the 
cigars  were  not  of  the  required  brand.  He  was  held  en- 
titled to  return  the  unopened  boxes. 

In  such  cases  presumably  the  buyer  who  cannot  return 
all  the  things  of  a lot  is  only  bound  to  pay  the  actual 
value  of  the  defective  things  that  he  has  failed  to  return, 
not  the  stipulated  price.  In  some  cases  he  may  have  to 
pay  nothing.  In  the  case  of  Montague  Co-operative 
Wines y Ltd.  v.  Lewin  (1912,  C.P.D.,  1153),  a quantity  of 
spirits  of  wine  had  been  bought  by  a chemist.  The  in- 
voice declared  the  spirit  to  be  65  per  cent,  over  proof,  but 
accompanying  the  invoice  there  was  an  Excise  certificate 
from  which  it  appeared  that  the  spirit  was  only  57.4  per 
cent,  over  proof.  The  buyer,  in  ignorance  of  the  real 
strength  of  the  spirit,  used  portions  of  it  in  making  certain 
chemical  preparations  which  in  consequence  of  the  low 
strength  of  the  spirit  proved  useless.  The  buyer  there- 
upon repudiated  the  sale.  It  was  held  that  there  had  been 
no  acceptance  of  the  spirit,  and  as  the  buyer  did  not  derive 
any  benefit  from  the  use  of  it,  he  was  not  liable  to  pay 
for  any  portion  of  it. 

The  use  of  the  thing  until  the  redhibitory  defect  is  dis- 
covered or  in  expectation  of  its  being  remedied  does  not 
prevent  its  being  returned.  In  Vorster  v.  Louw  (1910, 
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.T.P.D.,  1099),  macliinery  consisting  of  an  engine,  boiler, 
and  mill  had  been  bought,  to  be  delivered  in  working 
order.  The  buyer  used  the  machinery  for  some  time  after 
discovering  the  defect.  He  was  notwithstanding  held  en- 
titled to  rescission  of  the  contract  as  regards  the  engine. 

Where  the  thing  bought  has  been  attached  to  the  buyer’s 
land,  as  where  certain  kinds  of  machinery  or  plant,  such 
as  cold  storage  plant,  is  bought,  if  the  contract  is  cancelled 
on  account  of  a defect,  the  seller  must  be  allowed  to  re- 
move the  material  and  the  buyer  must  permit  such  dis- 
placement of  his  premises  as  is  necessary  for  this  purpose 
{Ambrose  and  Aitken  v.  Johnson  and  Fletcher,  1917, 
A.D.,  327). 

Otitek  Syste:ms  of  Law;  English  Law.  In  English  law 
the  general  rule  is  that  there  is  no  implied  warranty  that 
the  thing  sold  is  free  from  latent  defects;  the  maxim 
caveat  emptor  applies.  In  Barr  v.  Gihson  (3  M.  and  W. 
390),  Parke,  B.,  said : In  the  bargain  and  sale  of  an  exist- 
ing chattel  by  which  the  property  passes,  the  law  does  not 
in  the  absence  of  fraud  imply  any  warranty  of  the  good 
quality  or  condition  of  the  chattel  so  sold.’^  But  by  judi- 
cial decisions  and  legislation  (Sale  of  Goods  Act,  1893) 
the  general  rule  may  be  almost  said  to  have  become  the 
exception.  The  following  are  the  chief  modifications  of 
the  general  rule: 

(1)  Where  goods  are  sold  by  description  or  sample,  or 
both,  there  is  an  implied  condition  that  they  will  corre- 
spond to  the  description  or  sample,  or  both,  and  that  they 
are  free  from  any  defect  rendering  them  unmerchantable 
which  would  not  be  apparent  on  reasonable  examination 
of  the  sample. 
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(2)  Where  a buyer  of  goods  makes  known  to  the  seller 
the  particular  purpose  for  which  the  goods  are  required 
so  as  to  show  that  the  buyer  relies  on  the  seller’s  skill  or 
judgment,  and  the  goods  are  of  a description  wliich  it  is 
in  the  course  of  the  seller’s  business  to  supply,  there  is  an 
implied  condition  that  the  goods  will  be  reasonably  fit  for 
such  purpose. 

(3)  Where  goods  are  bought  by  description  from  a seller 
of  goods  of  that  description  (whether  manufacturer  or 
not),  there  is  an  implied  condition  that  the  goods  will  be 
of  merchantable  quality;  but  if  the  buyer  has  examined 
the  goods,  there  is  no  implied  condition  as  regards  defects 
which  such  examination  ought  to  have  revealed. 

(4)  Conditions  or  warranty  as  to  quality  may  be  an- 
nexed by  usage  of  trade. 

In  the  above,  condition  ” means  more  than  warranty. 
It  means  a term  of  the  contract,  the  breach  of  which  en- 
titles the  buyer  to  cancel  the  contract. 

The  English  law  in  regard  to  express  warranty  does  not 
make  the  peculiar  distinction  between  redhibitory  defects 
and  the  absence  of  other  qualities,  which  is  suggested  by 
the  Court  in  the  South  African  case  Erasmus  v.  RusscWs 
Executor  (1904,  T.S.,  365).  Where  the  thing  sold  does 
not  correspond  with  the  warranty,  the  buyer  is  entitled 
to  claim  as  damages  the  difference  between  the  price  that 
he  paid  for  the  thing  and  the  real  value  of  the  thing.  But 
the  damages  are  not  confined  to  this.  A person  who  sells 
a cow  warranted  to  be  free  from  disease  is  liable,  if  the 
cow  turns  out  to  be  diseased,  for  the  infection  of  the 
buyer’s  other  stock,  if  both  parties  contemplated  the  cow 
being  placed  with  such  other  stock  {Smith  v.  Green,  1 
C.P.D.  92).  In  Bostock  and  C.,  Ltd.  v.  Nicholson  and 
Son,  Ltd.  ([1904],  1 K.B.  725),  where  the  plaintiffs 
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bought  “ sulphuric  acid  free  from  arsenic  for  resale,  and 
the  defendants  delivered  sulphuric  acid  which  was  not  free 
from  arsenic,  and  was  therefore  worthless,  and  other  goods 
of  the  plaintiffs  were  thus  spoiled,  it  was  held  that  the 
plaintiffs  could  recover  the  price  of  the  acid  and  the  value 
of  the  goods  spoiled,  but  not  compensation  for  the  damages 
which  they  were  compelled  to  pay  to  third  parties  to  whom 
they  had  resold  the  sulphuric  acid,  nor  for  the  injury  to 
their  own  good-will. 

It  thus  appears  that  in  English  law  the  sound  rule  is 
followed  that  in  the  case  of  breach  of  an  express  warranty, 
the  damages  are  such  as  are  deemed  to  have  been  in  con- 
templation of  the  parties. 

In  regard  to  a sale,  where  the  seller  knows  of  a defect, 
but  does  not  disclose  it,  according  to  English  law,  he  is  not 
liable  unless  there  was  a duty  to  disclose  (see  ch.  on 
Fraud,  p.  196). 

French  Law.  The  modern  law  of  France  on  the  subject 
of  redhibitory  defects  is  a reproduction  of  the  Roman  law 
in  a simplified  form,  which  is  too  general  to  contain  a so- 
lution of  special  difficulties.  Art.  1641  of  the  Code  Na- 
poleon lays  down  that  there  is  an  implied  warranty 
against  concealed  defects,  which  render  the  thing  unfit  for 
the  use  for  which  it  is  intended,  or  which  interfere  with 
such  use  so  far  that  the  buyer  would  not  have  bought  the 
thing  or  would  have  given  a smaller  price,  had  he  known 
of  such  defects.  Art.  1643  declares  the  buyer  liable  for 
such  defects,  unless  he  has  stipulated  that  he  shall  not  be 
bound  to  any  warranty.  Art.  1644  provides  that  the  buyer 
has  the  choice  of  returning  the  thing  and  being  refunded 
the  price,  or  of  keeping  the  thing  and  having  refunded  to 
him  a portion  of  the  price  such  as  shall  be  awarded  by  ex* 
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perts.  Art.  1645  lays  down  that,  if  the  seller  was  ignorant 
of  the  defects,  he  shall  only  be  bound  to  refund  the  pur- 
chase-price and  to  reimburse  the  purchaser  for  expenses 
occasioned  by  the  sale.  Art.  1649  excepts  sales  by  author- 
ity of  law  from  actions  on  account  of  redhibitory  defects. 

It  is  to  be  noted  that  only  restitutional  damages  are  al- 
lowed where  the  action  is  of  the  nature  of  the  actio  redhi- 
hitoria  or  the  actio  quanti  minoris.  But  there  is  nothing 
to  suggest  that  where  there  is  an  express  warranty,  there 
is  not  an  action  for  the  usual  damages  in  case  of  breach  of 
contract,  whether  the  warranty  is  against  a redhibitory 
defect  or  of  the  presence  of  any  special  quality. 

German  Law.  The  German  law  on  the  subject  of  defects 
in  a thing  sold,  like  the  French  law,  follows  Roman  law 
in  its  main  features.  It  is,  however,  more  explicit  and 
practical  than  the  French  law.  Art.  459  of  the  Civil  Code 
lays  down  that  there  is  an  implied  warranty  that  the  thing 
purchased  is  free  from  defects  impairing  either  its  value 
or  its  fitness  for  ordinary  purposes,  or  for  the  purpose  ap- 
pearing from  the  agreement  of  sale,  and  that  it  has  the 
qualities  promised  by  such  agreement.  Special  provision 
is  made  for  limiting  the  warranty  in  the  case  of  live  stock 
to  certain  principal  defects  and  to  a certain  period  (Artt 
481 — 6).  In  the  case  of  a sale  by  public  auction  of  a 
thing  pledged  to  the  seller,  no  warranty  of  the  quality  of 
the  thing  is  required,  if  the  fact  that  the  seller  is  selling 
as  pledgee  is  expressly  mentioned.  In  case  of  a breach  of 
the  warranty  through  the  thing  being  defective,  the  buyer 
has  the  option  of  having  the  sale  cancelled  or  a reduction 
of  the  purchase-price  in  accordance  with  the  value  of  the 
thing  (Art.  462). 
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The  Code  is  quite  explicit  on  the  subject  of  an  express 
warranty.  A breach  of  such  a warranty  (or,  as  the  Code 
puts  it,  absence  of  a “ promised  quality  ” in  the  thing 
sold),  as  in  the  case  of  fraudulent  concealment  of  a de- 
fect, entitles  the  buyer  to  compensation  (i.e.,  damages), 
instead  of  cancellation  of  the  sale  or  a reduction  of  the 
purchase-price.  ^‘Compensation”  is  defined  (Arts.  249 
and  251)  as  bringing  about  the  state  of  affairs  which 
would  have  existed,  had  there  been  no  breach  of  contract; 
and  it  includes  loss  of  profits. 
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Chapter  XL 
MISTAKE. 


General.  The  law  relating  to  the  effect  of  mistake  or 
error  on  contracts  of  sale  is  best  dealt  Avith  in  a treatise 
on  contracts  generally,  as  the  same  rules  as  apply  to  other 
contracts  in  the  matter  apply  to  sale.  Still  in  a book  on 
sale  it  is  convenient  to  have  some  statement  of  the  bearing 
of  the  principles,  contained  in  the  general  law,  on  the 
special  transaction  of  sale. 

The  Roman-Dutch  law  on  the  subject  of  mistake  in  re- 
ference to  sale  is  unsatisfactory,  consisting  chiefly  of  ex- 
tracts from  the  Roman  authorities.  The  Roman  law  on 
mistake  generally  has  been  systematically  treated  by 
Savigny  in  his  System  of  Modern  Roman  Law  (vol.  III., 
§ 137—9). 

As  a rule  a mistake  or  erroneous  belief  will  not  affect 
the  validity  of  a sale  or  other  contract.  It  is  obvious  that 
it  w’ould  put  an  end  to  certainty  in  business,  if  persons 
were  allowed  to  withdraw  from  their  engagements  on  the 
ground  that,  if  they  had  been  better  informed,  they  would 
not  have  entered  into  them.  Mistakes  as  to  facts  extrane- 
ous to  the  contract  in  so  far  that  the  belief  in  them  formed 
a motive  for  entering  into  the  contract,  are  only  relevant, 
when  they  have  been  induced  by  the  misrepresentation  or 
fraud  of  the  other  party.  For  instance,  a farmer  who 
sells  his  cattle  at  a cheap  rate  in  the  mistaken  belief  that 
an  infectious  disease  has  appeared  in  the  neighbourhood, 
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will  not  be  entitled  to  relief,  unless  the  buyer  by  misre- 
presentation or  fraud  has  brought  about  or  taken  ad- 
vantage of  this  belief.  [Misrepresentation  and  fraud  are 
dealt  with  in  the  two  following  chapters.] 

The  mistakes  of  which  the  law  takes  notice  are  further 
limited  by  the  rule  that  they  must  be  such  as  an  ordinary 
prudent  man  might  make.  Such  a mistake  must  be  reason- 
able, or,  as  it  was  expressed  in  Roman  law,  be  a Justus 
error  (Voet  18,  1,  5).  For  instance,  a person  may  not  as 
a rule  allege  that  he  did  not  understand  the  meaning  of 
the  words  that  he  uttered  or  the  contract  that  he  signed. 
As  Lord  De  Villiers  observed  in  Logan  v.  Beit  (7  S.C. 
197),  an  action  for  setting  aside  a sale  of  shares  on  the 
ground  of  a mistake  as  to  what  was  referred  to  by  the 
expression  cum  rights.” — By  our  law  an  error  or  mis- 
take on  the  part  of  one  of  the  parties  to  a contract  will 
under  certain  circumstances  entitle  him  to  restitution; 
but  it  must  be  a Justus  error,  that  is  to  say,  a mistake 
which  is  reasonable  and  justifiable.” 

In  classifying  mistakes  the  true  distinction  is  between 
mistakes  in  the  expression  of  the  intention  of  the  parties 
and  mistakes  which  led  to  the  formation  of  the  contract, 
that  is,  formed  a motive.  But  for  convenience  we  may  fol- 
low the  conventional  classification  and  divide  mistakes 
into : { 1 ) mistakes  as  to  the  party,  with  whom  one  is  con- 
tracting; (2)  mistakes  as  to  the  existence,  nature,  or  terms 
of  the  contract  (or  rather  supposed  contract)  ; and  (3) 
mistakes  as  to  the  thing  or  things  that  form  the  subject- 
matter  of  the  contract.  The  mistakes  falling  under  (1)  and 
(2)  render  the  contract  void  through  preventing  the  par- 
ties being  ad  idem;  there  is  no  consensus;  the  mistake  re- 
lates to  the  expression  of  the  intention.  Mistakes  falling 
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under  (3)  belong  partly  to  those  that  prevent  consent,  and 
partly  to  a different  category,  which  will  be  later  ex- 
plained (p.  173). 


(1)  Mistakes  as  to  the  Party.  A mistake  as  to  the  per- 
son to  whom  one  is  selling  or  from  whom  one  is  buying  in 
a sale  may  render  the  sale  void  through  want  of  consent. 
If  A intends  to  sell  to  B,  but  unthinkingly  deals  with  C, 
it  is  obvious  there  is  no  consensus  between  A and  C.  An 
example  is  furnished  by  the  English  case — Boulton  v. 
Jones  (2  H.  and  N.  564),  in  which  a person  who  had  taken 
over  the  business  of  another  supplied  goods  to  a buyer 
who  had  sent  an  order  to  the  seller’s  predecessor  in  the 
business,  whom  he  wrongly  imagined  to  be  still  carrying 
it  on ; there  was  held  to  be  no  contract.  But  in  most  cases 
of  sale  an  error  of  this  sort  does  not  avoid  the  contract, 
the  identity  of  the  parpes  being  irrelevant  to  the  agree- 
ment, as  in  the  ordinary  cash  sales  at  shops.  The  true  rule 
is  laid  down  by  Pothier  (Obligations  § 19),  who  says  that 
a mistake  as  to  the  person  with  whom  one  is  dealing 
renders  the  contract  void  when  one  is  influenced,  in  enter- 
ing upon  the  contract,  by  a belief  in  the  identity  of  the 
other  party.  Pothier  illustrates  the  position  by  the  case 
of  a bookseller  selling  a book  in  loose  sheets  which  he  un- 
dertakes to  deliver  bound  to  a customer.  The  bookseller 
took  the  customer  to  be  one  Peter,  and  addressed  him  as 
such.  But  on  discovering  his  mistake,  the  bookseller  could 
not  refuse  to  carry  out  the  sale,  because  it  was  really  a 
matter  of  indifference  to  him  to  whom  he  sold,  provided 
he  obtained  his  price.  It  will  generally  be  where  credit 
is  given  that  the  identity  of  the  buyer  with  the  person 
whom  the  seller  imagines  him  to  be,  is  a matter  of  im- 
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portance  and  may  be  regarded  as  an  essential  part  of  the 
contract. 

(2)  Mistakes  as  to  the  Existence,  Nature^  or  Terms 
OF  THE  Contract.  A mistake  as  to  the  existence  or  nature 
of  a contract  clearly  interferes  with  the  consent  of  the 
parties  and  prevents  there  being  a binding  contract.  Thus 
if  one  party  never  intended  to  sell  the  thing,  but  the  other 
party  misunderstood  him,  or  if  the  one  party  thought  be 
was  selling  the  thing  and  the  other  that  he  was  receiving 
it  as  a gift,  the  two  parties  were  never  ad  idem,  and  there 
was  no  completed  sale. 

In  the  same  way  consent  is  precluded  by  a mistake  as 
to  any  essential  term  of  the  sale,  as  where  the  buyer  thinks 
he  is  buying  on  credit  and  the  seller  only  meant  to  sell 
for  cash. 

A mistake  in  regard  to  the  price,  as  where  a seller  writes 
£1,200  instead  of  £2,100,  will,  of  course,  prevent  consent. 
But  Voet  (18,  1,  5),  following  a passage  in  Koman  law 
relating  to  letting  and  hiring,  which  would  also  be  applic- 
able to  sale,  says  that  a mistake  as  to  the  price  is  only 
operative  when  it  is  to  the  disadvantage  of  the  person 
making  it.  A seller  could  not  treat  a sale  as  void  because 
the  buyer  thought  he  had  agreed  to  pay  a higher  price  than 
he  had  actually  agreed  to  pay.  This  would  seem  to  apply 
to  all  cases  where  the  terms  of  a sale  are  better  than  the 
person  in  error  believed  that  they  were. 

(3)  Mistakes  as  to  the  Subject-matter  of  the  Sale. 
It  is  not  in  all  cases  easy  to  draw  a dividing  line  between 
mistakes  as  regards  the  agreement  and  as  regards  the 
subject-matter  of  a sale.  Those  mistakes  as  to  the  sub- 
ject-matter that  preclude  consent,  as,  for  instance,  mia- 
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takes  as  to  the  identity  of  the  subject-matter,  are  really 
mistakes  relating  to  the  agreement.  But  it  is  convenient 
to  classify  them  with  mistakes  as  to  the  subject-matter. 

Mistakes  relating  to  the  subject-matter  or  thing  sold 
may  be  divided  into 

(a)  mistakes  as  to  its  identity; 

(b)  mistakes  as  to  its  existence; 

(c)  mistakes  as  to  its  quantity  or  size; 

(d)  mistakes  as  to  a material  quantity  or  circumstance 
of  the  thing  sold. 

(a)  There  is  a mistalce  as  to  the  identity  of  the  thing 
sold,  when  the  parties  have  each  a separate  thing  in  view ; 
as  if  the  seller  intends  to  sell  a farm,  Rietfontein,  and  the 
buyer  is  thinking  of  another  farm  of  the  same  name.  Such 
a mistake,  which,  of  course,  prevents  consent,  was  called 
in  Roman  law  error  in  corpore.  An  example  of  it  is  the 
well-known  English  case  of  Raffles  v.  Wichelaus  (2  H.  and 
N.  564),  where  it  was  agreed  to  buy  a cargo  of  cotton  to 
arrive  ex  Peerless  ’’  from  Bombay.  There  were  two 
ships  Peerless  sailing  from  Bombay,  but  arriving  at  differ- 
ent times;  the  buyer  referred  to  one,  the  seller  to  the 
other. 

In  the  South  African  case  Maritz  v.  Pratley  (11  S.C. 
345),  it  was  held  that  a sale  was  void,  where  the  bidder 
thought  he  was  buying  two  articles  while  the  auctioneer 
only  intended  to  sell  one. 

(b)  Mistake  as  to  the  existence  of  the  thing  sold.  Where 
a specific  thing  has  been  sold  (say,  a horse  or  a piece  of 
furniture),  which  has  ceased  to  exist  or  live  at  the  time 
of  the  contract  of  sale,  the  contract  is  void.  If  the  thing 
has  only  partially  ceased  to  exist,  as  where  a house  is 
partly  burnt,  there  is  a reduction  of  the  purchase-price 
(Dig.  18,  1,  57).  But  in  the  latter  case  it  would  probably 
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be  held  that  the  sale  only  stood,  if  the  partial  injury  did 
not  seriously  interfere  with  the  use  of  the  thing.  Of 
course,  if  no  specific  object  is  sold,  but  the  seller  has  in 
his  eye  some  object  of  the  class  agreed  upon,  the  fact  that 
such  object  has  perished  does  not  affect  the  sale. 

In  order  that  the  mistake  should  render  the  contract 
void,  there  must  be  ignorance  of  the  thing  having  ceased 
to  exist  on  part  of  both  buyer  and  seller.  If  either  knows 
that  the  thing  has  ceased  to  exist  and  still  enters  on  the 
sale,  the  party  who  knew  will  be  acting  in  bad  faith  and 
liable  in  damages.  According  to  the  Digest  (18,  1,  57, 
1 — 2 — 3),  if  it  is  the  buyer  who  knows,  he  is  bound  to  pay 
the  purchase-price,  and  has  no  remedy  against  the  seller. 
But  this  seems  to  be  going  too  far,  unless  the  buyer’s  in- 
tention was  definitely  fraudulent.  On  the  other  hand,  we 
are  told  that,  if  it  was  the  seller  who  knows,  the  sale  is 
void,  if  the  thing  has  wholly  ceased  to  exist;  but  if  it  has 
only  been  partially  destroyed,  the  sale  holds  good,  and  the 
seller  must  deliver  the  thing  and  any  damages  are  to  be 
deducted  from  the  purchase-price.  Presumably,  however, 
when  the  thing  has  been  wholly  destroyed  and  the  seller 
knew  it,  damages  are  also  to  be  paid.  It  is  not,  however, 
probable  that  the  Roman  law  would  be  strictly  followed  on 
this  point  by  a modern  court. 

(c)  Mistakes  as  to  the  quantity  or  size  of  the  thing  sold. 
As  a rule  a mistake  as  to  the  quantity  or  size  of  the  thing 
sold  has  no  effect,  unless  it  has  been  brought  about  by  the 
representation  of  one  of  the  parties.  Hence  this  subject 
is  best  dealt  with  under  the  head  misrepresentation  or 
misdescription  (ch.  XII.,  p.  183).  Voet  (18,  1,  17)  in- 
deed treats  the  matter  as  forming  part  of  the  law  of  mis- 
take ; but  the  instances  that  he  gives  are  all  cases  of  mis- 
description. 
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It  does  not  follow  that  a sale  can  in  no  case  be  set  aside 
on  the  ground  of  a mistake  as  to  the  quantity  or  size  of 
the  thing  sold,  when  not  produced  by  a representation  of 
the  seller.  It  is  submitted,  although  this  is  not  in  accord- 
ance with  Voet  18,  1,  7,  that  a reasonable  mistake  as  to 
quantity  on  the  part  of  the  buyer,  as,  for  instance,  when 
he  thought  that  in  a sale  of  land  certain  land  belonging  to 
a third  party  was  included  in  the  sale,  would  entitle  him  to 
relief,  just  as  much  as  an  error  on  a material  quality, 
such  as  those  to  be  dealt  with  under  (d). 

In  addition  to  this,  there  may  be  a mistake  as  to  quan- 
tity, which  interferes  with  consent,  and  thus  prevents  a 
contract,  as  where  the  seller  means  to  sell  objects  at  so 
much  a piece,  and  the  buyer  thinks  he  is  buying  them  at 
so  much  a dozen. 

(d)  Mistakes  as  to  a material  quality  or  circumstance 
of  the  thing  sold.  Hitherto  we  have  been  chiefly  dealing 
with  mistakes  relating  to  the  agreement  or  expression  of 
intention  of  the  parties.  The  case  of  (b),  mistakes  as  to 
the  existence  of  the  thing  sold,  is  an  exception,  and  might 
indeed  be  included  under  the  present  heading,  as  the  ex- 
istence or  life  of  a thing  is  a very  material  circumstance 
in  regard  to  it.  We  now  pass  over  to  another  category  of 
mistakes  in  which  the  error  consists  of  a mistaken  belief 
as  to  the  thing  sold,  which  is  a motive  for  entering  into 
the  contract.  When  a person  buys  a vessel  of  bronze, 
which  he  believes  to  be  of  gold,  it  is  his  mistaken  belief 
that  leads  to  his  agreeing  to  buy  the  vessel.  The  Roman 
authorities  (Dig.  18,  1,  9,  2),  uncritically  followed  by  the 
Roman-Dutch  jurists,  laid  down  that  there  was  an  absence 
of  consent  in  such  cases ; that  a mistake  as  to  the  substance 
of  the  thing  prevented  an  agreement  taking  place.  But 
this,  as  pointed  out  by  Savigny  {Modern  Roman  Law,  vol. 
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III.,  § 137),  is  not  a correct  view.  There  is  a consensus: 
but  it  is  founded  on  an  erroneous  belief.  The  treating  of 
the  agreement  as  void  in  such  circumstances  may  be  re- 
garded as  a concession  to  human  fallibility. 

There  is  some  difficulty  in  reconciling  the  various  pas- 
sages in  Roman  law  on  the  subject  of  a mistake  in  the 
material  or  substance  of  the  thing  sold.  Dig.  18,  1,  9 — 11 
and  18,  1,  14  lay  down  that  there  is  no  sale  if  there  is  a 
mistake  as  to  the  substance  of  the  thing  sold ; for  instance, 
if  bronze  is  mistaken  for  gold.  But  the  latter  passage 
points  to  the  sale  being  valid,  if  there  is  any  of  the  sup- 
posed substance  in  the  thing  sold;  for  instance,  if  there 
is  an  alloy  of  bronze  containing  a little  gold.  While  Dig. 
18,  1,  41  says  that  when  a table  coated  with  silver  is  sold 
as  solid  silver,  there  is  no  sale,  though  in  that  case  there 
would  not  be  an  error  as  to  the  whole  substance  of  the 
thing  sold.  It  is  possible,  however,  that  the  last  quoted 
passage  may  refer  to  a warranty. 

The  Roman-Dutch  writers  follow  what  they  conceive  to 
be  the  Roman  law,  and  lay  down  that  there  is  no  sale,  if 
there  is  a mistake  as  to  the  material  or  substance  of  which 
the  thing  sold  is  composed.  Grotius  (Introd.  3,  14,  4) 
says  there  is  no  sale  where  there  is  an  error  as  to  the  ma- 
terial of  the  thing  sold,  as  if  I mistake  for  gold  what  is 
only  gilt.”  Voet  (18,  1,  5)  and  Pothier  (SaJe  § 35)  ex- 
press the  same  view. 

It  is  somewhat  arbitrary  to  confine  the  mistakes  that 
vitiate  a sale  to  a mistake  as  to  the  material  of  which  a 
thing  is  composed,  and  still  more  arbitrary  to  restrict  it 
to  require  a total  absence  of  any  of  the  supposed  material. 
Voet  (18,  1,  5)  extends  the  rule  to  a mistake  as  to  an 
essential  legal  quality  of  the  thing  sold,  as  when  public 
property  is  sold  under  the  belief  that  it  is  private.  The 
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rule  in  its  modern  form  may  therefore  be  said  to  be  that  a 
reasonable  mistake  as  to  a material  or  essential  quality 
or  circumstance  of  the  thing  sold  invalidates  a sale,  pro- 
vided there  is  no  understanding  to  the  contrary.  This  will 
include  a mistake  as  to  the  legal  character  of  the  thing 
sold,  as  where  public  property  is  sold  as  private  or  a 
mining  right  is  sold  where  none  exists  (see  ch.  IX.,  p. 
137).  Under  this  head  we  may  also  include  the  case 
of  a person  buying  what  already  belongs  to  him  (Dig.  18, 
1,16). 

According  to  Dig.  IS,  1,  14  the  mistake  which  avoids  a 
contract  of  sale  is  one  common  to  both  parties;  though 
other  passages  (for  instance.  Dig.  18,  1,  9 and  11)  do  not 
insist  on  this.  There  seems  no  reason  why  a mistake  on 
the  part  of  the  one  party  alone  should  not  be  sufficient  to 
invalidate  the  contract,  so  far  as  the  obligation  of  that 
party  is  concerned.  But  the  party  who  knows  the  truth, 
even  if  he  did  not  know  that  the  other  party  was  mistaken, 
cannot  complain,  if  he  is  compelled  to  carry  out  the  con- 
tract or  pay  damages  (Voet  18,  1,  5).  Hence  where  one 
party  knows  the  true  facts,  the  sale  may  be  said  to  be 
voidable  rather  than  void.  Where  the  one  party  knows 
that  the  other  party  has  made  a mistake,  there  is  fraud  or 
bad  faith,  and  the  party  in  question  would  be  liable  for 
all  damages  (Savigny,  Modern  Roman  Law,  vol.  HI.,  § 
293). 

A mistake  as  to  an  accidental,  unessential,  or  imma- 
terial quality  of  the  thing  sold  is  said  by  Voet  (IS,  1,  6) 
not  to  render  the  sale  void,  but  to  give  an  action  for  a re- 
duction of  the  purchase-price  {actio  quanti  minoris)  or 
an  action  on  the  contract  of  sale  {actio  ex  empto).  This 
statement  is,  however,  misleading  and  not  justified  by  tiie 
Roman  authorities  quoted  by  Voet.  A person  cannot  as 
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a rule  obtain  a reduction  of  the  purchase-price  of  a thing, 
because  it  turns  out  not  to  have  some  quality  or  property 
which  he  expected,  the  absence  of  which  does  not  make 
it  useless  for  its  purpose.  For  instance,  one  cannot  have 
the  price  of  an  article  reduced  simply  because  it  is  not  so 
good  as  one  believed  it  to  be.  The  buyer  can  claim  a re- 
duction of  the  purchase-price  in  case  of  a redhibitory  de- 
fect, that  is  a latent  defect  that  interferes  with  the  use  of 
the  thing  (see  ch.  X.).  He  can  also  claim  a reduction  of 
the  purchase-price  or  damages  in  case  of  the  absence  of 
a property  of  the  thing,  which  has  been  expressly  or  im- 
pliedly warranted.  Otherwise  he  has  to  bear  the  conse- 
quences of  his  ignorance  on  an  unessential  point. 

Rectification  of  a Sale  in  Writing.  The  courts  will 
rectify  mistakes  in  written  documents  where  there  is  clear 
evidence  of  a mutual  agreement  as  to  some  matter,  men- 
tion of  which  was  omitted  through  a justus  error  (Caith- 
ness V.  Foulds,  1910,  E.D.L.,  261).  But  rectification  will 
be  applicable  to  continuous  contracts  rather  than  to  sales. 
There  may,  however,  be  cases  in  which  it  will  be  advis- 
able to  apply  for  rectification  of  a written  contract  of  sale. 
In  the  case  of  Caithness  v.  Foulds ^ the  purchaser  claimed 
.specific  performance  of  a contract  for  the  sale  of  land. 
The  vendor  pleaded  an  error  in  the  written  contract,  and 
claimed  in  reconvention  a rectification  of  the  contract,  or 
alternatively  a cancellation  of  the  sale.  The  Court  found 
that,  considering  the  weight  which  ought  to  attach  prima 
facie  to  an  agreement  in  writing,  the  evidence  was  insuf- 
ficient to  prove  that  the  document  was  erroneous;  and 
judgment  was  given  for  specific  performance. 
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Other  Systems  op  Law.  English  Law. 

The  English  law  on  mistake  does  not  differ  from  the 
Roman-Dutch  law  as  regards  those  forms  of  mistake  which 
relate  to  the  expression  of  the  intention  and  interfere  with 
consent,  nor  as  regards  a mistake  as  to  the  existence  of 
the  thing  sold,  or  as  to  its  legal  character  (as  when  a 
person  wrongly  believes  he  has  a title  to  a thing  belong- 
ing to  another).  But  as  regards  a mistake  as  to  a ma- 
terial quality  or  circumstance  of  the  thing  sold,  the  Eng- 
lish law  appears  less  indulgent  to  the  buyer  than  the 
Roman-Dutch  law.  If,  for  example,  a person  sells  a vessel 
of  brass  to  another,  both  parties  believing  it  to  be  gold, 
the  contract  seems  to  be  void,  though  there  is  some  doubt 
on  the  subject  (Pollock  on  Contracts,  ch.  IX.,  “error  in 
kind’’).  But  if  the  buyer  alone  was  mistaken,  the  sale 
is  only  void,  if  the  buyer  thought  the  seller  was  contract- 
ing to  sell  gold  and  the  seller  knew  that  he  thought  this 
(Smith  V.  Hughes,  L.R.  62  B.  597).  It  is  not  enough  that 
the  seller  should  know  that  the  buyer  believed  that  the 
article  that  he  was  buying  was  of  gold,  unless  there  was 
an  improper  suppression  of  the  truth  by  the  seller,  or  mis- 
representation on  his  part.  Thus  the  English  law  in  this 
matter  still  follows  the  principle  of  caveat  emptor  to  an 
extent  that  appears  inequitable  to  a person  trained  in  the 
Civil  Law. 

French  Law.  The  Code  Napoleon  takes  over  the  Roman 
law  on  mistake  in  a somewhat  bald  form.  Art.  1109  reads : 
“ No  consent  is  valid,  if  such  consent  has  been  given  by 
mistake.”  Art.  1110  reads : “ Error  is  a cause  of  nullity 
of  a contract  when  it  relates  to  the  very  substance  of  the 
thing  which  is  the  object  of  it.  It  is  not  the  cause  of  nul- 
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lity  where  it  relates  to  the  person  with  whom  the  party 
has  the  intention  of  contracting,  unless  the  consideration 
of  such  person  is  the  principal  cause  of  the  contract” 

German  Law.  The  German  Civil  Code  shows  a bold  de- 
parture from  the  beaten  paths  of  Western  European  law. 
Mistake  is  divided  into  two  kinds — mistake  relating  to  the 
expression  of  the  intention,  and  mistake  relating  to  the 
formation  of  the  intention.  Under  the  former  fall  mis- 
takes as  to  the  nature  of  the  transaction,  the  price,  the 
identity  or  quantity  of  the  thing  sold.  In  such  cases  the 
contract  may  be  declared  void  by  the  person  whose  inten- 
tion is  wrongly  expressed  (Civil  Code,  art.  119  (1)). 

Mistake  relating  to  the  formation  of  the  intention  is  a 
mistaken  belief  leading  to  the  formation  of  an  agreement. 
It  is  in  respect  to  mistake  of  this  sort  that  the  Code 
makes  a radical  innovation.  It  is  laid  down  (art.  119 
(2) ) that  such  a mistake  entitles  a person  to  avoid  a con- 
tract, when  it  relates  to  such  characteristics  of  the  other 
party  or  the  subject-matter  of  a transaction  as  are  deemed 
essential  in  ordinary  intercourse.  This  enables  a sale  to 
an  insolvent  to  be  avoided.  Also  a sale  of  a thing  that  is 
an  exceptionally  inferior  member  of  its  class.  It  would 
not  only  render  voidable  a sale  of  brass  believed  to  be 
' gold,  but,  e.g.,  of  a cow  that  gave  no  milk.  The  broad  rule 
is,  however,  qualified  by  provisos  that  the  mistake  must 
be  the  cause  of  the  transaction,  the  repudiation  must  take 
place  without  unreasonable  delay,  and  the  party  affected 
when  innocent,  as  well  as  innocent  third  parties,  must 
receive  compensation  (artt.  121,  122). 

German  law  greatly  simplifies  the  subject  of  error  by 
providing  that  it  makes  a contract  voidable,  not  void. 
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Chapter  XII . 


INNOCENT  MISREPRESENTATION  OR  MISDE- 
SCRIPTION. ERRONEOUS  STATEMENTS  AS 
TO  QUANTITY  OR  SIZE. 


Misrepresentation  in  Roman  Law.  In  Roman  law  re- 
presentations or  statements  (dicta)  in  regard  to  a thing 
sold  were  classified  with  promises  or  warranties  (pro- 
missa).  Both,  as  we  have  seen  (p.  148),  gave  rise  to  the 
aedilitician  actions  as  well  as  the  actio  ex  empto.  But, 
although  representations  and  warranties  were  thus  put 
in  the  same  legal  category,  the  definitions  given  of  them 
(Dig.  21,  1,  19,  2)  show  that  the  Roman  jurists  recognised 
that  there  was  a real  difference  between  them.  This  dif- 
ference may  be  illustrated  by  an  example : A wishes  to  sell 
a cow  to  B.  He  states,  believing  he  is  speaking  the  truth, 
that  it  produces  10  gallons  of  milk  a day.  In  such  a case, 
if  the  statement  turns  out  to  be  untrue,  B has  only  an 
action  if  he  believed  the  statement  and  acted  on  it,  e.g., 
by  paying  a higher  price  than  he  would  otherwise  have 
done.  A has  warranted  that  the  cow  produces  10  gallons 
of  milk  a day,  he  is  liable,  if  the  cow  fails  to  produce  such 
amount,  whether  or  not  B believed  in  the  fact  warranted; 
A is  bound  by  his  contract  of  warranty.  Still  when  a re- 
presentation is  believed  and  acted  upon,  the  effect  is  very 
much  the  same  as  when  a warranty  has  been  given,  and 
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there  seems  to  be  no  objection  to  treating  the  two  as 
similar. 

It  thus  appears  that  Roman  law  took  up  a strong  atti- 
tude with  regard  to  misrepresentations,  even  when  inno- 
cent, and  in  this,  as  in  other  respects,  repudiated  the 
notion  of  caveat  empfor.  If  a seller  ascribed  specific 
qualities  to  a thing  sold,  as  when  the  seller  of  a slave  said 
that  he  could  read  or  write  or  was  a skilled  workman,  he 
was  liable  in  damages,  if  the  statement  was  not  correct, 
for  such  a statement  led  to  his  obtaining  a higher  price 
(Dig.  18,  1,  43,  pr.;  18,  6,  15;  19,  1,  11,  1;  19,  1,  G, 
4).  The  buyer  had  also  the  remedy  of  the  aedi- 
litician  actions  for  the  return  or  reduction  of  the  price 
(Dig.  19,  1,  18.  See  p.  148).  On  the  other  hand,  mere 
puffing  or  praising  of  the  thing  sold  {ea  quae  commen- 
dandi  causa  dicuntur),  when  the  buyer  could  judge  by 
himself,  as  when  it  was  said  that  a slave  exhibited  was 
beautiful  or  a house  that  could  be  examined  was  well-built, 
did  not  give  rise  to  an  action;  nor  did  the  allegation  of  a 
specific  quality  in  the  thing  sold,  if  the  buyer  could  see 
that  it  was  absent  (Dig.  18,  1,  43).  The  representations 
that  were  actionable  were  those  that  were  uttered  with  a 
view  to  their  being  made  good  or  fulfilled  {Ea  autem  sola 
dicta  sive  promissa  admittenda  sunt  quaecumque  sic 
dicuntur  ut  pracstentury  non  ut  jactentur  . Dig.  21,  1,  19, 
3).  Representations  and  promises  uttered  with  a view  to 
their  being  made  good  may  be  described  in  modern  lan- 
guage as  representations  and  promises  amounting  to  war- 
ranties. We  may  thus  lay  down  that  in  Roman  law  a mis- 
representation with  regard  to  a special  quality  in  a thing 
sold  gave  rises  to  an  action,  if  it  was  made  in  circum- 
stances that  amounted  to  a warranty. 
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Misrepresentation  in  Roman-Dutcpi  Law.  The  protec- 
tion that  Roman  law  gave  to  the  buyer  was  not  originally 
provided  by  the  customs  of  Holland.  Germanic  law,  as 
we  have  seen  (p.  144)  left  the  buyer  to  look  after  himself. 
But  while  English  law  continued  on  such  lines,  Dutch  law 
was  modified  by  the  adoption  of  the  more  refined  rules  of 
Roman  law.  Voet,  in  dealing  with  this  subject,  repeats 
the  Roman  texts.  He  tells  us  that  the  aedilitician  actions 
can  be  resorted  to  in  the  case  of  representations  {dicta) 
and  warranties  {promissa) , whether  the  representation  or 
warranty  relates  to  the  absence  of  a defect  or  the  presence 
of  a special  quality  in  the  thing  sold  (21,  1,  3) . He  draws 
the  distinction  of  Roman  law  between  statements  by  way 
of  praise  and  statements  amounting  to  an  undertaking  to 
make  good  what  has  been  said  {Multum  interest  commen- 
dandi  gratia  quid  dixerit,  an  vero  praestiturum  se  promis- 
serit  quod  dixit.  19,  1,  15).  Other  authorities,  while  not 
contradicting  Voet,  deal  very  meagrely  with  the  subject. 
Van  der  Linden  (Inst.  1,  15,  9)  and  Lybrecht  (Red. 
Vertoog,  vol.  II.,  p.  157)  appear  to  be  thinking  only  of 
fraudulent  representations.  Grotius  goes  somewhat  fur- 
ther. He  tells  us  (Introd.  3,  15,  8 and  9)  that,  if  the  thing 
has  no  defect,  but  the  seller  at  the  time  of  the  sale  says 
anything  beyond  the  truth  {lets  buiten  de  waarheid)  or 
makes  any  fraudulent  representation  to  praise  up  the 
thing  {of  anderszins  hedriegelijk  te  kennen  gegeven  lieeft 
tot  aanprijzing  der  gekochte  zaak),  the  buyer  may  claim 
restitution  of  the  excess  in  price  paid  by  him  in  conse- 
quence of  the  representation. 

It  may  therefore  be  concluded  that  the  Roman-Dutch 
law  on  the  subject  of  innocent  misrepresentation  on  a sale 
coincides  with  the  Roman  law  on  the  subject;  and  that 
where  a representation  has  been  made  with  regard  to  the 
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thing  sold  which  amounts  to  a warranty  or  contract,  the 
buyer  has  the  remedy  of  an  action  for  cancellation  of  the 
sale  and  return  of  the  purchase-price,  if  he  would  not  have 
purchased  but  for  the  representation,  or  for  a reduction 
of  the  purchase-price  in  terms  of  the  actio  quanti  minoriSy 
or  for  compensatory  damages  (p.  212). 

It  cannot  be  said  that  the  law  as  above  stated  has  been 
recognised  by  the  South  African  courts.  The  tendency 
has  rather  been  to  follow  the  English  law  and  hold  that 
a misrepresentation  on  a material  point  gives  rise  to  a de- 
fence against  an  action  for  specific  performance  or  to  an 
action  for  cancellation  of  the  contract,  but  not  to  an  action 
for  damages  (see  remarks  of  Solomon,  J.,  in  Viljoen  v. 
Hillier  1904,  T.S.,  at  p.  315).  It  would  further  appear 
from  the  decision  in  Erasmus  v.  Russell’s  Executor  (1904, 
T.S.,  365)  that  compensatory  damages  would  in  no  case 
be  given  on  account  of  an  innocent  misrepresentation  with 
regard  to  the  absence  of  a redhibitory  defect.  On  the 
other  hand,  it  is  recognised  that  an  innocent  misrepresen- 
tation may  give  rise  to  an  action  for  the  return  of  the  pur- 
chase-price or  to  a defence  in  an  action  for  specific  per- 
formance or  damages.  Thus  in  Durr  v.  Bam  (8  S.C.  22), 
where  it  was  alleged  that  a statement  had  been  made  at 
an  auction  that  a cow  would  calve  in  three  weeks’  time, 
and  as  a matter  of  fact  it  did  not  do  so  until  five  months 
after  the  auction,  De  Villiers,  C.J.,  said  that,  if  the  state- 
ment had  been  made  as  a warranty,  the  plaintiff  would 
have  been  entitled  to  the  actio  redhihitoria.  In  Vigne  v. 
Leo  (9  H.C.G.  196)  a representation  was  held  to  give  a 
good  defence  against  an  action  for  damages  on  the  ground 
that  the  accuracy  of  the  representation  formed  a condition 
of  the  contract. 
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Although  it  is  not  stated  in  so  many  words,  the  misre- 
pi*esentation  that  gives  rise  to  an  action  for  cancellation 
of  a sale  in  Roman  and  Roman-Dutch  law  must  be  limited 
to  a misrepresentation  on  a material  or  essential  point. 
As  will  appear  from  the  next  paragraph,  a misrepresen- 
tation on  an  unessential  point  only  gives  rise  to  an  action 
for  reduction  of  the  purchase-price. 

Misdescription  as  regards  Size  or  Quantity.  Roman- 
Dutch  laws  shows  some  confusion  in  dealing  with 
this  subject.  Misrepresentation  or  misdescription  of  the 
size  or  quantity  of  the  thing  sold  is  treated  under  the 
heading  of  mistake  as  to  quantity.  But  the  instances 
given  are  those  in  which  the  mistake  has  been  induced  by 
the  representation  of  the  seller,  and  therefore  should  fall 
under  the  category  of  misrepresentation  rather  than  of 
mistake  (see  p.  172).  The  true  view  appears  to  be  that  a 
representation  on  a point  which  is  not  regarded  as  ma- 
terial or  essential  only  gives  rise  to  an  action  for  the  re- 
duction of  the  purchase  {actio  qiianti  minoris),  and  that 
the  quantity  or  size  of  the  thing  sold  is  not  regarded  as 
a material  or  essential  point;  though,  of  course,  the  appli- 
cation of  this  rule  can  be  modified  by  the  agreement  of  the 
parties. 

Voet  tells  us  (18,  1,  7)  that  a distinction  is  to  be  made 
between  the  sale  of  a thing  by  quantity  and  specifically. 
A sale  is  by  quantity  when,  e.g.,  ten  acres  of  the  Corne- 
lian estate  ’’  are  expressed  to  be  sold,  or  the  Cornelian 
estate  of  ten  acres  ’’  is  sold  at  so  much  per  acre.  In  this 
case,  if  the  amount  of  available  land  is  less  than  repre- 
sented, the  seller  has  the  choice  of  remitting  a portion  of 
the  purchase-price,  or  of  making  good  the  deficiency  by 
adding  land  other  than  what  he  had  in  mind.  If  the  quan- 
tity is  greater  than  mentioned  (e.g.,  if  the  Cornelian 
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estate  is  12  acres),  the  buyer  has  the  choice  of  taking  the 
whole  and  increasing  the  price  proportionately,  or  of  re- 
storing the  surplus.  A thing  is  sold  specifically — (1) 
when  there  is  no  mention  of  quantity;  (2)  when  there  is 
mention  of  quantity  accompanied  by  a proviso,  as  “ the 
Cornelian  estate,  10  acres  more  or  less”;  (3)  when  the 
quantity  is  mentioned,  but  the  boundaries  of  the  property 
pointed  out  at  the  same  time.  In  the  case  of  (1)  the  mis- 
take in  the  representation  of  the  size  makes  no  difference. 
In  the  case  of  (2)  and  (3),  if  the  discrepancy  between  the 
size  mentioned  and  the  actual  size  is  so  serious  as  to  make 
it  probable  that  there  was  a mistake  in  the  description  of 
the  boundaries,  the  price  would  have  to  be  increased  or 
diminished  in  proportion  to  the  size,  or  the  buyer,  in  case 
of  the  property  being  larger  than  as  stated,  would  have 
to  be  content  with  the  delivery  of  the  quantity  stated. 
Voet  refers  to  Grotius  (Introd.  3,  14,  33),  who  says  that 
land  is  frequently  sold  by  the  lump,”  without 
measure,”  or  with  words  to  that  effect,  in  which  case,  if 
some  quantity  is  mentioned,  and  the  actual  quantity  is 
afterwards  found  to  differ  from  this  by  a morgen  more  or 
less,  no  account  is  taken  of  the  discrepancy;  but  if  the 
discrepancy  is  greater  than  this,  a readjustment  of  the 
price  in  the  manner  described  by  Voet  is  to  take  place. 
Both  writers  omit  to  state  that,  as  pointed  out  by  Groene- 
wegen  in  his  note  on  Grotius  {Introd.  3,  14,  33,  Maas- 
dorp’s  Trans.,  p.  248),  a sale  of  land  (or  anything  else) 
can  take  place  voetstoots  as  regards  quantity,  that  is  to 
say,  with  such  an  ample  disclaimer  of  being  bound  by  any 
quantity  that  there  can  be  no  claim  on  account  of  any  dis- 
crepancy between  the  quantity  stated  and  the  actual 
quantity. 
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Cases  relating  to  misrepresentation  as  regards  quan- 
tity. Various  cases  relating  to  misdescription  of  the  quan- 
tity of  the  thing  sold,  which  has  generally  been  land,  have 
been  decided  in  South  Africa.  In  these  cases  the  principles 
referred  to  in  the  preceding  pages  have  been  followed,  a 
distinction  being  made  between  a sale  by  quantity  and  the 
sale  of  a specific  thing. 

In  the  case  Fry  v.  Reynolds  (2  Menzies  153,  161),  the 
purchaser  of  a farm  when  sued  for  the  price  made  the  de- 
fence that  the  vendor  had  said  the  size  was  600  morgen, 
whereas  it  was  only  442,  and  that  he  would  not  have  pur- 
chased, or  would  not  have  given  so  high  a price,  if  he  had 
known  the  real  extent  of  the  land.  The  judgment  of  the 
Court  is  thus  reported:  They  (the  Judges)  held  that  it 
was  placed  beyond  all  doubt  both  by  the  nature  of  the 
place  sold,  the  real  value  of  which  consisted  almost  en- 
tirely in  the  buildings  on  it  and  the  arable  garden  ground 
adjacent  to  the  buildings,  and  by  the  conduct  of  the  parties 
themselves,  that  the  place  was  sold  by  the  one  and  bought 
by  the  other  as  it  stood,  and  without  any  reference  to  the 
number  of  morgen  of  land  by  which  the  buildings  and 
arable  ground  were  surrounded;  and  tliat  therefore,  al- 
though the  plaintiff  in  the  course  of  conversation  when  he 
had  not  the  title  deeds  at  hand,  did  accidentally  and  with- 
out any  intention  to  deceive  or  mislead  the  defendant  state 
to  him  that  the  place  was  600  morgen  in  extent,  it  was 
clear  that  the  defendant  had  not  been  induced  by  the  state- 
ment to  give  a greater  price  for  the  place  than  he  would 
have  agreed  to  if  he  had  been  told  by  the  plaintiff  that  its 
extent  was  400  morgen.  That  therefore  this  statement 
could  not  be  considered  in  law  as  a warrandice  that  the 
place  did  contain  600  morgen,  or  as  affording  to  the  de- 
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fendant  any  ground  in  respect  of  the  principle  on  which 
the  actio  quanti  minoris  is  founded,  for  claiming  from  the 
plaintiff  a deduction  from  the  price.” 

In  Van  der  Merwe  v.  Burgers  (4  S.C.  129)  land  was 
purchased  on  conditions  of  sale  which  stated  that  the  land 
was  in  extent  about  6,028  morgen  and  211  square  roods 
according  to  diagram,”  and  that  the  “ land  was  sold  as 
now  situated,  as  the  vendor  does  not  wish  to  take  ad- 
vantage of  any  greater  extent  nor  to  make  good  any  de- 
ficiency in  extent.”  When  the  buyer  was  sued  for  pro- 
visional judgment  for  the  price  on  the  ground  that  he  iiad 
signed  the  conditions  of  sale,  lie  made  the  defence  that  the 
land  was  only  5,764  morgen  211  roods,  and  tendered  the 
price  less  a pro  rata  reduction  of  the  deficiency.  De  Vil- 
liers,  C.  J.,  in  granting  provisional  sentence,  said : The 
conditions  of  sale  are  clear  on  this  point,  and  the  9th  con- 
dition seems  to  me  to  have  been  intended  for  the  express 
purpose  of  preventing  mistakes  on  any  such  question  as 
the  present  arising.  . . In  the  case  of  Fry  v.  Reynolds 
much  stress  was  laid  on  the  fact  that  the  defendant  liad 
not  been  induced  by  the  statement  that  the  farm  was  600 
morgen  in  extent,  to  give  a greater  price  than  he  would 
have  done,  if  he  had  been  told  that  the  extent  was  only 
442  morgen.  A similar  argument  would  apply  in  the  pre- 
sent case.” 

In  Mostert  and  Others  v.  Bmit  (5  S.  169)  there  was 
a dispute  as  to  the  boundaries  between  two  lots  of  land. 
There  had  been  a mistake  on  the  part  of  the  surveyor  who 
liad  measured  off  the  line  claimed  by  the  plaintiffs,  al- 
though he  had  subsequently  laid  down  in  the  plan  the  line 
( laimed  by  the  defendant.  The  transfer  of  the  plaintiffs 
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described  their  land  as  2,056  morgen.  If  the  boundary  of 
the  plan  was  adopted,  it  would  be  only  1,725  morgen.  The 
Court  decided  that  the  boundary  of  the  plan  must  be 
adopted  as  the  plaintiffs  bought,  not  according  to  quan- 
tity, but  so  many  lots  on  the  plan  without  having  seen 
the  land. 

In  Visser  v.  Du  Toit  (1  R.  415)  the  rather  obvious 
point  was  decided  that  where  a description  of  land  sold  is 
clear  and  a plan  which  is  at  variance  with  such  descrip- 
tion is  obviously  wrong,  the  sale  will  be  governed  bj^  tlie 
description  and  not  by  the  plan. 

In  Meyer  and  Meyer  v.  Tainton  (4  S.A.R.  14)  there  was 
a very  large  discrepancy  between  the  size  of  the  land  as 
described  and  its  actual  size.  In  the  contract  of  sale  the 
land  was  described  as  ^‘1,500  morgen  more  or  less”;  it 
turned  out  to  be  567  morgen.  The  contract,  however,  con- 
tained the  proviso — ^^but  the  sellers  do  not  bind  themselves 
to  sell  any  certain  and  definite  number  of  morgen.”  Kotze, 
O.J.,  in  giving  judgment,  found  that  it  was  proved  that 
the  effect  of  the  written  document  had  been  modified  by 
what  afterwards  took  place  between  the  parties.  The  pur- 
chaser, having  had  reason  to  believe  that  the  farm  was 
considerably  smaller  than  it  was  represented  to  be,  wished 
the  seller  to  insert  in  the  existing  contract  a stipulation 
that  he  would  deliver  a certain  number  of  morgen.  The 
reply  was — I am  not  selling  you  5 morgen  or  500 
morgen,  but  if  it  is  5 morgen  or  2,000  it  is  your  ground. 
If  you  repent  of  your  bargain  you  may  cancel  it.”  The  pur- 
chaser did  not  make  any  objection  to  this,  and  subse- 
quently paid  the  first  instalment  of  the  purchase-price. 
The  Court  held  that  in  view  of  this  the  purchaser  was 


188  Innocent  Misrepresentation  or  Misdescription 

estopped  from  claiming  that  land  to  the  extent  of  1,500 
morgen  more  or  less  must  be  delivered  to  him/’ 

In  Elliot  V.  McKillop  (19  S.C.  350)  certain  kilns  of 
bricks  were  put  up  for  sale  “ as  a lot.”  The  auctioneer, 
acting  hona  fide,  gave  an  estimate  of  the  quantity  of  bricks 
as  80,000.  In  fact,  there  were  only  50,000.  It  was  held 
that  there  had  been  no  warranty  as  to  quantity,  and  the 
buyer  was  not  entitled  to  a reduction  of  the  price. 

In  De  Villiers  v.  Nichollas  and  Co.  (24  S.C.  208)  the 
plaintiff  sold  to  defendants  all  his  crop  of  oranges  and 
naartjes  amounting  to  about  200,000,”  at  4s.  a hundred. 
Exclusive  of  certain  fallen  fruit,  the  whole  crop  amounted 
to  96,245  oranges  and  naartjes,  and  this  amount  was  de- 
livered to  the  defendants.  On  plaintiff  suing  for  the  price, 
defendants  claimed  in  reconvention  damages  for  short  de- 
livery. It  was  held  that  the  words  “ about  200,000  ” were 
merely  words  of  estimate,  and  that  plaintiff  had  fulfilled 
his  contract  by  delivering  all  his  crop.  Maasdorp,  J.,  in 
his  judgment,  quoted  the  following  passage  (Benjamin  on 
Sale,  p.  701)  ; Where  the  goods  are  identified  by  refer- 
ence to  independent  circumstances,  e.g.,  all  the  goods  de- 
posited in  a certain  warehouse,  or  all  that  may  be  manu- 
factured by  the  vendor  in  a certain  establishment,  or  to  be 
shipped  in  certain  vessels,  and  the  quantity  is  named  with 
the  qualification  ^ about,’  ‘ more  or  less,’  or  words  of  like 
import,  the  contract  applies  to  specific  goods,  and  the  nam- 
ing of  the  quantity  is  not  regarded  as  of  the  nature  of  a 
warranty,  but  only  as  an  estimate  of  the  probable  amount, 
in  reference  to  which  good  faith  is  all  that  is  required  of 
the  party  making  it.  When  no  such  independent  circum- 
stances are  referred  to,  and  the  engagement  is  to  furnish 
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goods  to  a certain  amount,  the  quantity  specified  is  ma- 
terial and  governs  the  contract.  The  addition  of  qualify- 
ing words  in  such  cases  only  provides  against  accidental 
variations  arising  from  light  and  unimportant  excesses  or 
deficiencies  in  number,  measure,  or  weight.’^  The  learned 
Judge  also  quoted  from  Grotius  {Introd.  3,  14,  33)  and 
Voet  (18,  1,  7)  the  passages  already  referred  to  in  this 
chapter,  and  stated  that  the  principles  contained  in  those 
passages  were  identical  with  those  contained  in  Benjamin 
on  Sale.  In  spite,  however,  of  this  judicial  pronounce- 
ment, it  seems  questionable  whether  English  law  is  cap- 
able of  the  elasticity  of  Roman-Dutch  law  as  stated  by 
Grotius,  which  in  case  of  over-measure  allows  the  buyer  to 
retain  the  excessrif  he  increases  the  purchase-price  propor- 
tionately, and  in  case  of  under-measure  allows  the  seller 
to  make  good  the  deficiency  or  make  a proportionate  re- 
duction in  the  price. 

In  the  case  Simon  v.  McLeod  (1908,  E.D.C.,  116)  it  was 
held  on  a sale  of  certain  old  pipes  at  4s.  6d.  per  100  lbs., 
where  the  contract  provided  for  the  delivery  of  about  20 
tons,'’  that  in  the  circumstances  of  the  case  the  delivery  of 
8i  tons  was  a substantial  compliance  with  the  contract. 

In  Violet  Trading  Co.,  Ltd.  v.  Grassrnan  (1916,  W.L.D., 
68)  there  was  a purchase  of  the  business  of  a trading 
stamp  company,  and  the  purchaser  was  to  take  over  the 
seller’s  liabilities  in  respect  of  unredeemed  trading  stamps 

estimated  to  amount  to  ” between  £300  and  £400,  and  in 
consideration  thereof  the  buyer  was  to  be  entitled  to  the 
book  debts  due  to  the  seller,  of  which  “ the  approximate 
amount  ” was  stated  to  be  between  £400  and  £500.  It 
transpired  that  the  liabilities  in  respect  of  unredeemed 
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stamps  far  exceeded  the  estimated  amount.  In  an  action 
for  the  reduction  of  the  purchase-price  by  such  excess,  or 
alternately  for  damages,  it  was  held  that  estimated  to 
amount  to  must  be  taken  as  an  opinion,  and  in  the  ab- 
sence of  proof  of  fraud,  of  a hona  fide  opinion. 

Other  Systems  op  Law.  The  rule  of  English  law  on  the 
subject  of  innocent  misrepresentation  in  sale  is  that 
specific  performance  may  be  refused  on  account  of  a mis- 
representation or  misdescription  on  a material  point. 
English  law  is  decidedly  less  elastic  than  Roman-Dutch 
law  on  the  subject,  and  does  not  recognise  the  right  of  the 
buyer  to  retain  the  thing  while  reducing  the  purchase- 
price.  On  the  subject  of  misrepresentation  as  to  quantity 
or  size  we  have  seen  that  the  principles  of  English  and 
Roman-Dutch  law  are  similar,  but  the  English  law  does 
not  give  the  same  latitude  in  the  way  of  remedies  to  the 
party  misled  (p.  189). 

French  law  does  not  appear  to  provide  for  an  innocent 
misrepresentation  affecting  a sale.  Fraudulent  misrepre- 
sentation is,  of  course,  a ground  for  cancelling  a sale ; and 
a sale  may  be  cancelled  or  the  price  reduced  on  account  of 
redhibitory  defects. 

In  German  law  a misrepresentation  does  not  affect  a 
contract,  unless  it  is  false  to  the  knowledge  of  the  person 
making  it.  But  the  remedies  for  mistake  provided  under 
German  law  (p.  178)  are  a protection  against  misrepre- 
sentation of  any  sort. 
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Chapter  XIII. 
FRAUD. 


Fraud  in  connection  with  Sale.  We  have  seen  (p.  167) 
that  mistake  or  error  in  itself  only  invalidates  a contract 
of  sale  when  it  relates  in  an  intimate  manner  to  the  sub- 
ject-matter of  the  sale,  not  to  a collateral  fact.  The  same 
rule  applies  to  the  mistake  induced  by  an  innocent  mis- 
representation. But  where  the  mistake  is  brought  about 
by  fraud,  which  is  particularly  repugnant  to  morality  and 
law,  a wider  protection  is  given  to  the  injured  party.  For 
instance,  if  a person  were  to  induce  another  to  buy  cattle 
by  a fraudulent  representation  not  as  to  any  fact  relating 
to  the  cattle  themselves,  but  by  such  a false  statement  as 
that  a disease  had  broken  out  in  the  neighbourhood  or  the 
European  war  was  at  an  end,  this  would  be  a reason  for 
setting  aside  the  sale. 

Fraud  in  Roman-Dutch  law,  which  follows  the  Roman 
law  in  the  matter,  is  used  in  a wide  sense.  Rash  state- 
ments made  without  knowing  whether  they  are  true  or  not, 
such  as  referred  to  in  Dig.  19,  1,  13,  3,  fall  under  it.  It 
includes  both  the  expression  or  suggestion  of  the  false,  and 
the  withholding  or  suppression  of  the  true,  as  when  a 
seller  knows  of  a redhibitory  defect  but  does  not  communi- 
cate his  knowledge  to  the  buyer.  The  attribution  of  fraud 
was,  as  we  have  seen  (p.  155),  carried  to  an  unreasonable 
extent  in  the  case  of  the  maker  of  a thing  who  was  pre- 
sumed to  know  of  a defect  in  the  thing  that  he  had  made 
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and  responsible  for  the  consequences  of  the  defect  as  if  he 
were  a fraudulent  seller.  The  latter  form  of  fraud  may  be 
called  constructive  fraud,  a term  which  has  been  aban- 
doned in  English  law. 

1 

Fundamental  and  Incidental  Fraud.  In  Roman  law 
fraud  was  divided  into  dolus  causa m contractui  dans 
(fraud  giving  rise  to  the  contract)  and  dolus  incidens  or 
incidental  fraud.  This  distinction  is  adopted  by  Yoet  (4, 

3 — 7).  Fundamental  fraud  is  present  in  a sale  when 
the  party  deceived  would  not  have  bought  or  sold  if  he  liad 
not  been  deceived.  When  the  deceived  party  would  have 
entered  upon  the  sale,  but  would  not  have  sold  for  such  a 
low  price  or  bought  for  such  a high  price,  if  it  had  not 
been  for  a false  statement  on  the  part  of  the  other  party, 
there  is  incidental  fraud.  The  contract  induced  by  funda- 
mental fraud  would  naturally  be  void.  But  as  the  de- 
ceived person  may  waive  his  rights,  it  is  only  voidable 
(Voet  4,  3,  7).  Where  a sale  has  been  induced  by  inci- 
dental fraud,  the  party  deceived  is  entitled  to  an  action  for 
compensation  for  expenses,  damage,  and  interest,”  as 
Pothier  put  it  (Obligations  § 31).  Where  it  is  the  buyer 
who  has  been  deceived  by  incidental  fraud,  his  action 
would  naturally  be  for  the  reduction  of  the  purchase-price 
on  the  lines  of  the  actio  quanti  minoris,  but  so  as  to  give 
liim  compensatory  damages. 

In  order  to  set  aside  a contract  of  sale  on  the  ground  of 
fundamental  fraud,  it  is  not  necessary  to  show  that  the 
party  deceived  would  not  have  entered  on  the  contract,  if 
he  had  known  the  truth.  It  is  sufficient  to  show  that  a 
reasonable  person  would  not  have  contracted  in  siicb  cir- 
cumstances. In  the  case  Woodstock,  Claremont,  Mowbray 
and  Rondehosch  Councils  v.  Smith  and  Another  (26  S.O. 
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681),  De  Villiers,  C.J.,  said  (at  p.  701)  : The  person  de- 
ceived (by  a false  statement)  may  not  be  able  to  state  with 
certainty  that  he  would  have  refrained  from  entering  into 
the  contract,  if  he  had  known  the  truth ; but  if  the  circum- 
stances are  such  that  the  knowledge  of  the  truth  would 
have  been  calculated  to  induce  a reasonable  man  acting 
with  ordinary  prudence  and  discretion  not  to  enter  into 
the  contract,  the  court  or  jury,  as  the  case  might  be,  is 
justified  in  drawing  the  inference  that  the  representation 
did  in  fact  form  an  inducement  to  the  contract.  Broadly 
stated  then,  I take  it  to  be  the  law  of  this  Colony  that 
where  a person  who  has  entered  into  a contract  discovers 
that  statements,  made  to  him  by  the  other  party  with  the 
object  of  inducing  him  to  enter  into  the  contract,  or  with 
the  object  of  concealing  from  him  facts  the  knowledge  of 
which  would  be  calculated  to  induce  him  to  refrain  from 
entering  into  the  contract,  were  false,  and  can  show  that 
acting  with  ordinary  prudence  and  discretion,  he  would 
not  have  entered  into  the  contract  if  he  had  known  the 
truth,  he  is  entitled  within  a reasonable  time  to  elect 
whether  he  will  abide  by  the  contract  or  claim  a rescission 
thereof.’’  It  may  be  remarked  that  the  above  was  not  a 
mere  dictum,  but  a statement  of  the  principle  on  which  the 
case  was  decided. 

Fraud  of  a third  Party.  When  a contract  of  sale  is  in- 
duced by  the  act,  not  of  the  seller  or  buyer,  but  of  a third 
party,  as,  for  instance,  when  a person  has  lent  a weighing- 
machine  which  he  knows  to  be  wrong  in  order  that  the 
buyer  may  be  deceived  and  pay  too  much  to  the  seller, 
there  is  an  action  de  dolo  (for  deceit)  against  such  third 
party  (Voet  4,  3,  5).  Fraud  in  this  case  appears  to  be 
treated  as  a wrong  or  tort.  In  English  law  an  action  against 
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the  fraudulent  seller  of  a thing  lies  for  the  person  who  has 
been  injured  in  consequence  of  the  fraud,  although  he  was 
not  the  bu^^er,  as  in  the  well-known  case  of  Langridge  v. 
L^vy  (2  M.  and  W.  519).  The  Roman-Dutch  law  would 
fully  cover  such  a case. 

Damages  in  case  of  Fraud.  In  Roman  law,  although 
nominally  the  damages  in  case  of  fraud  would  be  id  quod 
interest  (that  which  the  thing  is  worth),  as  in  the  case  of 
any  other  contract,  yet  as  a fact  damages  were  recoverable 
on  a more  liberal  scale.  In  the  Digest  (19,  1,  13,  pr.  1 — 
4)  it  is  laid  down  that  if  a person  sells  diseased  cattle  or 
a rotten  beam  in  ignorance  of  such  defect,  he  is  only  liable 
for  the  difference  between  the  actual  price  and  the  value 
of  the  thing  sold.  But  if  lie  knew  of  the  defect,  he  is  liable 
for  all  loss  which  the  sale  has  caused  the  buyer  {omnia 
detrinienta  quae  ex  ea  emptione  eniptor  traxerit)  such  as 
the  loss  of  the  buyer’s  other  cattle  through  infection,  or 
the  falling  down  of  the  house  through  the  rottenness  of 
the  beam.  The  loss  of  profit  which  the  buyer  would  have 
made  through  a re-sale,  if  it  had  not  been  for  the  defect, 
would  also  naturally  be  included  in  the  damages  to  be 
paid  by  a fraudulent  seller.  This  rule  as  to  more  extensive 
damages  in  case  of  fraud  was  taken  over  by  Roman-Dutch 
law  (Voet  21,  1,  10;  Pothier’s  Obligations  § 160,  ct  seq,; 
c.f-j  also  Erasmus  v.  Russell’s  Executor,  1904,  T.S.,  365). 
It  is  perhaps  hardly  satisfactory  that  damages  should  de- 
pend on  the  state  of  mind  of  the  party  to  a contract.  But 
the  rule  may  be  defended  on  the  ground  that  where  a party 
acts  fraudulently,  he  is  presumed  to  have  had  in  contem- 
plation the  damage  that  his  act  might  cause  and  to  take 
the  risk. 
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The  rule,  however,  that  in  the  case  of  a fraudulent  sale 
the  guilty  party  must  compensate  the  person  deceived  for 
all  loss,  is  not  to  be  taken  literally.  Pothier  (Obligations 
§ 167)  says  that  in  estimating  the  damage  that  has  been 
caused  by  a fraudulent  sale,  there  should  not  be  taken  into 
account  damage  which  is  the  indirect  and  not  the  neces- 
sar^-'  result  of  the  sale,  as  it  might  have  been  caused  in 
other  ways.  He  gives  as  examples  of  loss,  which  is  too  in- 
direct to  be  allowed  as  damages,  that  the  buyer  of  cattle 
known  by  the  seller  to  be  diseased  has  through  the  infec- 
tion of  his  own  cattle,  been  unable  to  cultivate  his  farm, 
or  being  unable  to  pay  his  creditors  has  had  his  goods  sold 
in  execution  for  a low  price.  So  the  Code  Napoleon  (art. 
1151 ) provides  that  in  case  of  a fraudulent  breach  of  con- 
tract the  damages  are  to  be  only  the  immediate  and  direct 
consequences  of  the  failure  to  carry  out  the  contract.  The 
damages  for  fraud  in  Koman-Dutch  law  may  thus  be  de- 
scribed in  the  language  of  English  law  as  the  natural 
and  probable  consequences  ” of  the  fraudulent  act.  In  the 
case  of  fundamental  fraud,  that  is  fraud  inducing  the  sale, 
the  damages  will  generally  be  the  return  of  the  purchase- 
price  with  interest  and  compensation  for  loss  that  has 
naturally  resulted  from  receiving  the  thing  sold,  such  as 
loss  of  cattle  from  infection  through  buying  a diseased 
animal,  personal  injury  caused  through  buying  a defective 
machine.  In  the  case  of  incidental  fraud  the  damages 
will  generally  take  the  form  of  a deduction  from  or  addi- 
tion to  the  purchase-price  according  as  the  buyer  or  seller 
respectively  has  paid  too  high  or  received  too  small  a 
price,  so  as  to  put  the  deceived  party  in  the  position  he 
would  have  been  in,  if  there  had  been  no  fraud. 
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Other  Systems  of  Law.  English. 

The  English  law  on  fraud  in  connection  with  sale  agrees 
in  the  main  with  the  Roman-Dutch  law.  But  the  distinc- 
tion between  fundamental  and  incidental  fraud  is  not  re- 
cognised. All  fraud  must  be  dans  locum  contractuiy  such 
as  induces  the  contract,  and  must  relate  to  a material 
point.  But  a court  will  readily  assume  that  fraud,  if 
proved,  led  to  the  formation  of  the  contract.  When  a 
falsehood  is  proved,  the  Court  does  not  require  positive 
evidence  that  it  was  successful;  it  rather  assumes  that 
assent  would  not  have  been  given,  if  the  facts  had  been 
known.  Those  who  have  made  false  statements  cannot 
ask  the  Court  to  speculate  on  the  exact  share  they  may 
have  had  in  inducing  the  transaction;  or  on  what  might 
have  been  the  result,  if  there  had  been  a full  communica- 
tion of  the  truth;  it  is  enough  that  an  untrue  statement 
has  been  made  which  was  likely  to  induce  the  party  to 
enter  into  the  contract  and  that  he  has  done  so  ( Pollock 
on  Contracts,  ch.  XI.). 

English  law  also  differs  from  Roman-Dutch  law  in  fail- 
ing to  include  mere  non-disclosure  under  fraud,  except  in 
case  of  contracts  uherrimae  fidei,  among  which  is  included 
the  sale  of  land.  In  general  one  is  not  bound  in  law  to 
disclose  in  the  treaty  for  a contract  all  known  facts  which 
may  be  material  to  the  other  party’s  judgment,  nor  even 
to  remove  a mistake  not  induced  by  one’s  own  act.  Non- 
disclosure of  a material  fact  which  one  was  not  specially 
bound  to  disclose  is  no  defence  to  an  action  for  specific 
performance”  (Pollock  on  Contracts,  ch.  X.).  This  is 
quite  a different  rule  from  that  of  Roman-Dutch  law, 
where  the  knowledge  itself  of  the  defect  in  the  thing  sold 
is  sufficient  to  make  the  transaction  fraudulent.  There  is 
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an  English  case  (Horsfall  v.  Thomas , 1 H.  and  C.  90) 
where  the  seller  of  a gun  who  knew  of  a defect  in  the  gun 
and  had  concealed  it,  was  held  not  liable  for  damage 
caused  by  its  bursting,  as  the  buyer  took  it  without  inspec- 
tion and  therefore  had  not  been  deceived.  Such  a decision 
does  not  appear  in  accordance  with  Roman-Dutch  law  or 
even  ordinary  views  of  justice. 

French.  The  French  law  on  the  subject  of  fraud  closely 
resembles  the  English  law,  although  the  distinction  be- 
tween ordinary  contracts  and  contracts  uberrimae  fidei  is 
not  observed.  Fraud  gives  rise  to  an  action  for  declaring 
the  contract  void,  if  it  was  the  cause  of  the  contract  (Code 
Napoleon,  arts.  1116  and  1117).  The  damages  in  case  of 
a fraudulent  breach  of  contract  are  not  to  be  more  than 
the  “ immediate  and  direct  consequences  of  the  breach  ” 
(art.  1151). 

German.  The  German  law  is  similar  to  the  French  law 
(Civil  Code,  art.  123.  But  the  wide  remedy  which  the 
German  Code  gives  in  case  of  mistake  (see  p.  178)  makes 
an  elaboration  of  the  law  of  fraud  less  necessary  than  in 
other  systems.  German  law  does  not,  like  English  law, 
single  out  certain  transactions  as  uberrimae  fidei  and 
treat  non-disclosure  as  fraudulent  only  in  such  cases. 
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Chapter  JIV. 
LAESIO  ENORMIS. 


Nature  of  the  Remedy.  The  right  to  have  a contract  set 
aside  on  the  ground  of  laesio  enonnis  (enormous  preju- 
dice) or  excessive  disproportion  betAveen  the  considera- 
tion on  either  side  was  borrowed  by  Roman-Dutcli  law 
from  Roman  law.  While  the  remedy  extended  to  contracts 
generally,  it  was  specially  applicable  to  contracts  of  sale, 
when  there  was  a serious  disparity  between  the  price  and 
the  value  of  the  thing  sold.  The  remedy  is  out  of  har- 
mony with  modern  legal  views,  which,  Avhile  favourable  to 
increasing  the  protection  of  the  law  against  anything  of 
the  nature  of  bad  faith,  is  averse  to  interference  with  con- 
tracts entered  into  voluntarily  and  with  open  eyes.  It 
has  been  abolished  in  Cape  Colony  by  the  General  Law 
Amendment  Act  of  1879  and  in  the  Free  State  by  the 
General  Luav  Amendment  Ordinance,  1902.  But  it  is  still 
the  law  in  the  Transvaal  and  Natal.  In  the  former  Colony 
livcsio  enormis  was  grudgingly  recognised  by  Smith,  J., 
in  the  case  of  McGee  v.  Mignon  (1903,  T.S.,  89).  But  in 
the  more  recent  case  of  Kingsley  v.  A frican  Land  Corpora- 
tiori,  Ltd.  (1914,  T.P.D.,  GOG)  the  presiding  judge  (Do 
Villiers,  J.P.)  adopted  quite  a different  attitude.  He 
said  This  doctrine  which  is  based  upon  equity,  is  one 
which  I Avould  be  sorry  to  break  down  or  weaken  in  any 
way.  The  principle  of  our  law  of  sale  is  that  purchaser 
and  seller  each  give  an  equivalent;  the  purchaser  gives  as 
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much  as  he  wishes  to  receive  and  the  seller  gives  as  much 
as  he.  in  turn  wishes  to  receive.  But  because  it  is  not  ad- 
visable unduly  to  interfere  with  contracts,  a very  wide 
margin  has  been  allowed  by  our  law.  Parties  to  a transac- 
tion of  purchase  and  sale  are  allowed,  as  one  authority 
puts  it,  to  circumvent  one  another  up  to  a certain  point, 
and  it  Avas  laid  down  that  they  could  do  so  up  to  half  the 
value  again.  But  anything  beyond  that  is  considered  to 
be  unconscionable,  and  the  person,  wliether  he  be  the  pur- 
chaser or  the  seller,  is  entitled  to  relief.” 

According  to  Grotius  (Introd.  8,  52,  2),  whose  view  was 
followed  in  the  case  of  McGee  v.  Mifjnon  (1903,  T.S.,  89), 
there  is  laesio  enormis  as  regards  the  buyer,  if  he  has  paid 
more  than  twice  the  real  value  of  the  thing  bought,  and  in 
the  case  of  the  seller,  if  the  price  he  has  received  is  less 
than  half  the  real  value.  The  party  injured  has  the  right 
either  to  have  the  sale  set  aside  or  to  have  the  purcliase- 
price  reduced  or  increased  so  as  to  make  the  transaction 
an  equitable  one.  The  onus  of  shoAving  the  disparity  be- 
tAveen  the  price  and  the  real  value  of  the  thing  is,  of 
course,  upon  the  person  AAdio  claims  to  have  the  transaction 
set  aside  or  altered.  The  value  of  the  thing  sold  must  be 
the  value  at  the  time  of  the  sale,  and  at  the  place  Avhere 
the  sale  takes  place  (Voet  IS,  5,  7).  In  the  ease  McGee 
V.  Mignon  (1903,  T.S.,  89),  Avhich  was  a sale  of  Pieters- 
burg  erven  that  took  place  at  Pretoria,  the  judge  laid 
doAAm  that  the  value  of  the  erven  at  Pretoria  and  not  at 
Pietersburg  must  be  taken  as  their  real  value.  But  this 
is  criticised  by  Judge-President  De  Villiers  in  the  case 
Kingsley  v.  African  Land  Corporation,  Ltd,  (1914,  T.P.D., 
060),  who  said:  The  first  observation  I have  to  make 
with  regard  to  this  contention  is  that,  unless  there  is  a 
clear  market  for  land  elsewhere  than  in  the  place  where  it 
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is  situate,  I would  be  very  slow  to  think  that  it  has  a dif- 
ferent value  there  from  what  it  is  worth  at  the  site.’^ 
Voet  says  further  (18,  5,  7)  that  the  quality  of  the  thing 
and  the  returns  from  it  are  to  be  taken  into  account  in 
estimating  its  value.  In  practice  it  is  difficult  to  make  out 
a case  of  laesio  enormis  owing  to  the  diversity  of  views 
which  usually  is  found  in  questions  as  to  the  value  of  pro- 
perty. 


'm 
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Where  Laesio  Enormis  does  not  Apply.  There  are  sales 
to  which  laesio  enormis  does  not  apply.  Those  include 
the  large  class  of  sales  where  the  value  of  the  thing  is 
essentially  uncertain  and  the  sale  is  of  a speculative  na- 
ture; as  where  next  year’s  crop  is  bought,  or  land  is  pur- 
chased in  the  hope  that  it  contains  precious  metals  or 
stones  or  other  minerals  (Voet  18,  5,  15).  Sales  in  exe- 
cution by  order  of  a court  are  excluded  from  the  doctrine ; 
and  this  would  include  sales  in  insolvent  estates.  Fur- 
ther, if  the  party  who  has  been  damnified  knew  at  the 
time  of  the  sale  of  the  disparity  between  the  price  and  the 
value  of  the  thing,  he  is  estopped  from  claiming  the 
remedy  of  laesio  enormis  (Voet  18,  5,  17 ; Coetzee  v.  Pre- 
torius,  1903,  T.S.,  638).  Sales  by  auction  are  not  excluded 
from  the  operation  of  laesio  enormis  (Voet  18,  5,  16;  Mat- 
thaeus  De  Auct.  1,  16,  38).  But  as  the  sale  itself  is  a test 
of  the  value  of  the  thing  sold,  it  will  obviously  be  difficult 
to  make  out  a good  case  of  laesio  enormis  at  an  auction  in 
normal  circumstances. 


Damages  in  case  of  Laesio  Enormis.  In  most  cases  of 
laesio  enormis  there  will  probably  be  no  question  of  dam- 
ages. The  one  party  will  sue  for  the  price  of  the  thing 
sold  or  for  delivery  of  the  thing  bought,  as  the  case  may 
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be,  and  the  other  party  will  make  the  defence  that  the  con- 
tract is  void  owing  to  laesio  enormis.  But  if  the  injured 
party  has  already  paid  the  price  or  delivered  the  thing, 
the  question  arises  whether  the  price  has  to  be  restored 
with  interest  or  the  thing  with  its  fruits.  Voet  (18,  5,  10) 
is  of  opinion  that  neither  interest  should  be  paid  nor  the 
fruits  restored.  Schorer  (Note  536  to  Grotius’  Introd.  3, 
52,  1,  Maasdorp’s  Transl.)  thinks  that  the  buyer  of  the 
thing  at  the  excessively  low  price,  like  a mala  fide  posses- 
sor, should  restore  the  fruits  of  the  thing.  There  seems, 
however,  no  reason  why  the  buyer  in  such  a case  should 
be  treated  as  a person  who  has  acted  mala  fide.  He  may 
not  have  known  that  he  was  making  such  a good  bargain. 

At  the  same  time  if  the  seller  is  in  default  in  repaying 
the  purchase-price  after  demand,  or  the  buyer  in  restoring 
the  thing  sold,  they  would  be  liable  to  pay  interest  and 
compensation  respectively  like  other  debtors  in  mora. 

Further,  the  buyer  who  obtains  restitution  of  the  price 
is  entitled  to  recover  the  expenses  that  were  necessary  to 
maintain  the  thing  sold  or  which  added  to  its  value,  im- 
pensae  necessariae  et  utiles  (Voet  18,  5,  8). 

Other  Systems  of  Law.  In  English  law  the  fact  that  the 
price  of  a thing  is  less  than  half  or  more  than  double  its 
value  atfords  no  ground  for  setting  aside  the  sale.  The 
tendency  of  English  law  is  in  such  matters  to  leave  the 
parties  severely  alone. 

French  law  retains  a remnant  of  the  Roman  doctrine. 
The  vendor  of  movable  property,  who  has  been  preju- 
diced to  the  extent  of  more  than  seven-twelfths  of  the 
value  of  the  property,  is  entitled  to  the  rescission  of  the 
sale  or  an  increase  of  the  price ; but  the  purchaser  of  land 
has  no  such  remedy  (Code  Napoleon,  arts.  1682 — 3). 
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German  law  has  dispensed  altogether  with  the  remedy 
of  laesio  enormis  in  so  far  as  it  is  a question  of  mere  dis- 
parity of  price  and  value.  But  it  provides  for  the  nullity 
of  an}^  act  by  which  a person,  taking  advantage  of  the 
necessitous  condition,  improvidence,  or  inexperience  of 
another  person,  obtains  from  such  person  pecuniary  ad- 
vantages, the  value  of  which  exceeds  the  value  of  the  con- 
sideration for  which  they  are  given  to  such  an  extent  that 
they  are  under  the  circumstances  of  the  case  conspicu- 
ously out  of  proportion  to  such  consideration  (Civil  Code, 
art.  138  (2)). 
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Chapter  XV. 

REMEDIES  FOR  BREACH  OF  CONTRACT.  REPU- 
DIATION. RESALE.  STOPPAGE  IN  TRAN- 
SITU.  SPECIFIC  PERFORMANCE. 


Repudiation.  If  one  of  the  parties  to  a contract  of  sale 
has  broken  the  contract  in  an  essential  point,  the  other 
party  has  the  right  to  renounce  his  obligations  under  it. 
In  such  a case  the  seller  or  buyer  will  sometimes  escape 
from  a bad  bargain;  though  as  a general  rule  the  breach 
of  contract  will  cause  him  loss,  and  he  Avill  not  be  satis- 
fied with  mere  repudiation,  but  will  claim  damages.  The 
difficulty  in  connection  with  repudiation  is  that  it  is  not 
always  clear  what  amounts  to  an  essential  breach.  A 
statement  that  one  is  unwilling  or  unable  to  carry  out  the 
contract  is,  of  course,  sufficient  ( Wolff  and  Co.  v.  Bruce, 
M avers  and  Co.,  7 S.C.  133).  But  delay  in  performance, 
whether  by  the  seller  or  buyer,  will  not  justify  repudia- 
tion by  the  other  party,  unless  there  is  a special  agreement 
to  that  effect  or  time  is  of  the  essence  of  the  contract  or 
the  delay  is  unreasonable  (see  ch.  VIII.,  Time  of  De- 
livery, pp.  117-9). 

If  a buyer  repudiates  a contract,  this  does  not  put  the 
onus  on  him  to  show  that  the  thing  bought  does  not  con- 
form with  the  contract.  Except  where  there  has  been  an 
acceptance,  it  is  for  the  seller,  as  in  other  bilateral  con- 
tracts, to  show  that  he  has  performed  his  part  of  the  con- 
tract before  he  can  succeed  in  an  action  for  the  purchase- 
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price  {Ambrose  and  Aitken  v.  Johnson  and  Fletcher,  1917, 
A.D.,  327).  In  the  case  referred  the  sellers  sued  for  pay- 
ment on  a contract  for  the  supply  and  erection  of  an  ice- 
making and  cold  storage  plant.  The  buyers  claimed  can- 
cellation of  the  contract  on  the  ground  that  its  terms  had 
not  been  complied  with  and  that  the  plant  supplied  and 
erected  was  defective  and  wholly  inadequate  for  its  speci- 
fied purpose.  The  evidence  showed  that  after  erection  the 
buyers  had  accepted  the  plant  provisionally  on  trial  and 
had  rejected  it  after  several  trials  had  proved  it  to  be  un- 
satisfactory and  not  in  accordance  with  contract.  It  was 
held  that,  as  there  had  been  no  definite  acceptance,  the 
onus  was  on  the  sellers  to  show  that  the  contract  had  been 
duly  performed.  Further,  that  the  Judge  in  the  first  in- 
stance was  wrong  in  holding  that,  as  the  plant  had  been 
annexed  to  the  premises,  the  buyers  could  not  repudiate 
the  contract,  but  must  be  satisfied  with  the  sum  necessary 
to  put  it  in  order.  The  buyers  had  discharged  their  duty 
by  allowing  the  sellers  to  remove  the  plant  and  material. 

Re-sale.  Where  the  buyer  has  broken  his  contract  before 
delivery,  it  is  not  necessary  that  the  seller  should  in  every 
case  keep  the  thing  sold  and  tender  it  in  an  action  for  the 
purchase-price.  It  will  often  save  damage,  if  he  sells  the 
thing  to  a third  party.  The  right  to  do  this  does  not  ap- 
pear to  be  specifically  stated  in  Roman-Dutch  law,  which 
is  opposed  to  self-help.  But  it  seems  to  be  implied  in  Voet 
18,  6,  3 (founded  on  Dig.  18,  6,  1,  3),  in  the  case  of  perish- 
able goods,  which  will  deteriorate  through  keeping.  South 
.Sfrican  decisions  have  gone  further  in  the  way  of  recog- 
nlfdng  a right  of  re-sale  and  extended  it  to  things  other 
flian  perishables.  It  is  specially  applicable  to  shares  in 
companies  on  account  of  their  fluctuating  values;  and 
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where  there  is  a stock  exchange  available  this  appears  to 
be  the  appropriate  market  for  the  disposal  of  such  shares. 
In  the  case  of  Wolff  and  Co,  v.  Bruce,  Havers  and  Co.  (7 
S.C.  133)  the  plaintiff  had  sold  certain  shares  to  the  de- 
fendant, who  subsequently  refused  to  accept  them.  There- 
after the  plaintiff,  after  notice  to  the  defendant,  sold  the 
shares  by  public  auction.  He  claimed  as  damages  the  dif- 
ference between  the  price  for  which  the  shares  were  sold 
to  the  plaintiff  and  the  amount  realised  by  the  sale.  De 
Villiers,  C.  J.,  said : If  the  purchaser  repudiates  the  sale, 
the  seller  is  in  the  position  of  an  ordinary  party  to  a con- 
tract which  has  been  broken  by  the  other  party,  and  he 
may  sue  for  damages  for  the  breach.  It  would  be  a nuga- 
tory act  for  the  seller  to  tender  the  thing  sold  after  the 
purchaser  has  repudiated  the  sale  altogether.  What  then 
is  the  seller  to  do?  If  he  keeps  the  thing  sold  until  the 
purchaser  is  willing  to  take  it,  the  thing  may  deteriorate 
in  quality  or  in  price,  and  the  purchaser  may  become  in- 
solvent. In  self-protection  therefore  he  re-sells  the  thing 
in  order  to  avert  the  risk  from  deterioration,  fall  in  the 
market,  or  insolvency.  Such  a re-sale  cannot  debar  him 
from  recovering  damages  which  he  has  sustained  through 

the  purchaser’s  breach  of  contract ^ Tlie  seller,’ 

says  Voet  19,  1,  21,  ^ cannot  on  the  ground  that  tlie  price 
has  not  been  paid,  rightfully  insist  upon  the  dissolution 
of  the  sale  and  the  restitution  of  a thing  the  ownership  of 
which  has  been  transferred  by  delivery,  but  he  should 
rather  sue  for  fulfilment  of  the  contract,  unless  it  has 
been  expressly  agreed  that  the  parties  may  withdraw  from 
the  contract  on  the  ground  of  delay  in  the  fulfilment 
thereof.’  He  clearly  refers  to  the  case  in  which  the  thing 
sold  has  been  delivered.  Where  it  has  not  been  delivered, 
the  absolute  refusal  of  the  purchaser  to  accept  it  in  terms 
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of  the  contract  would  justify  the  seller  in  treating  the 
contract  as  at  an  end.  If  the  refusal  to  accept  arises  from 
inability  to  pay  the  price,  different  considerations  might 
arise,  as,  for  instance,  whether  time  was  of  the  essence  of 
the  contract  {cf.,  Brest  and  Ladon  v.  Heydenrych,  13  S.C. 
17).  In  the  case  of  land  it  has  been  held  that  a vendor 
is  not  in  absence  if  a special  agreement  entitled  to  re-sell 
on  failure  of  the  purchaser  to  pay  the  purchase-price,  even 
when  the  delay  is  unreasonable,  and  that  if  the  re-sale  is 
at  a profit,  the  vendor  must  account  for  such  profit  to  the 
original  purchaser  {Yan  Aardt  v.  BekJcer  and  Another,  9 
H.C.G.  385;  Armstrong’s  Trustees  v.  Montgomery’s  Trus- 
tees, 1 Roscoe  81).  In  both  those  cases,  however,  the 
original  purchaser  had  already  paid  an  instalment  of  the 
purchase-price;  and  the  vendor  had  thus  been  enriched  at 
his  expense.  Where  there  is  no  element  of  this  sort,  it  is 
difficult  to  see  how  the  original  purchaser  could  succeed 
in  an  action  for  damages  without  showing  that  he  was 
able  and  willing  to  carry  out  his  own  obligations  under  the 
contract  of  sale. 

In  the  recent  case  Cooper  v.  Kohn’s  Produce  Agency, 
Limited,  (1917,  T.P.D.,  184),  it  was  decided  that  a seller 
might  lose  his  claim  to  damages  through  failure  to  re-sell 
with  promptitude. 

Stoppage  in  Transitu.  A few  words  may  be  said  on  this 
practice  which  has  been  introduced  into  two  Provinces  of 
South  Africa  by  the  General  Law  Amendment  Act,  1879, 
of  Cape  Colony,  and  the  similar  General  Law  Amendment 
Ordinance,  1902,  of  the  Free  State.  These  enactments 
provide  that  the  English  law  is  to  be  followed  in  cases 
of  stoppage  in  transitu,  so  far  as  not  repugnant  to  local 
acts. 
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The  right  of  stoppage  in  transitu  according  to  English 
law  is  the  right  of  an  unpaid  seller,  who  has  parted  with 
the  possession  of  goods  sold,  to  resume  the  possession  of 
them  in  the  event  of  the  buyer’s  insolvency,  while  they  are 
still  in  the  course  of  transit,  notwithstanding  that  the 
ownership  of  the  goods  may  have  passed  to  the  buyer,  and 
to  retain  them  until  the  payment  or  tender  of  the  price. 
By  ‘ insolvent  ’ is  not  meant  ‘ declared  insolvent  by  a 
court.’  A buyer  is  deemed  to  be  insolvent  who  has  ceased 
to  pay  his  debts  in  the  ordinary  course  of  business,  or  who 
cannot  pay  his  debts  when  they  become  due,  whether  or 
not  he  has  committed  an  act  of  bankruptcy. 

The  right  of  stoppage  in  transitu  is  useful  in  English 
law  as  a protection  to  a seller.  For  under  that  system  of 
law  the  ownership  of  specific  things  passes  to  the  buyer 
without  delivery.  Accordingly  as  soon  as  such  goods  are 
delivered  to  a carrier,  the  seller  has  no  power  over  them, 
as  they  belong  to  the  buyer.  The  seller  would  be  unable 
to  prevent  the  carrier  delivering  them  to  the  buyer  who, 
as  he  may  later  have  discovered,  cannot  pay  for  them.  In 
Roman-Dutch  law,  on  the  other  hand,  as  goods  sold  re- 
main in  the  ownership  of  the  buyer  until  delivery,  there 
does  not  appear  to  be  the  same  necessity  for  the  right  of 
stoppage  in  transitu.  A seller  would  be  entitled  to  stop 
goods  which  he  knew  the  buyer  could  not  pay  for,  even 
in  the  hands  of  a carrier,  unless  the  carrier  was  the 
buyer’s  agent,  in  which  case  the  delivery  of  the  goods  to 
the  carrier  would  have  transferred  the  ownership  to  the 
buyer. 

But,  while  it  was  unnecessary  to  introduce  the  English 
law  of  stoppage  in  transitu  into  South  Africa,  there  are 
exceptional  circumstances  in  which  it  may  prove  of  ad- 
vantage. Suppose  a merchant  at  Cape  Town  has  delivered 
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to  the  railway  for  transport  goods  which  he  has  sold  to  a 
Johannesburg  firm,  and  before  the  goods  are  despatched 
from  Cape  Town,  the  merchant  learns  that  the  firm  can- 
not pay  its  debts.  In  such  a case  under  his  right  of  stop- 
page in  transitu  (which,  as  we  have  seen,  prevails  in  Cape 
Colony),  the  merchant  could  recover  the  goods  from  the 
railway.  It  is  doubtful  whether  he  could  recover  them 
under  Roman-Dutch  law.  If  the  railway  be  looked  on  as 
the  agent  of  the  buyers,  the  latter  would  have  acquired  the 
ownership  of  the  goods  by  delivery.  As  has  been  already 
mentioned  (p.  99),  it  has  been  laid  down  in  a Transvaal 
case  {Welsh  v.  Bernhard,  Cohen  and  Co..  Kotze  192)  that 
in  the  absence  of  anything  manifesting  a contrary  inten- 
tion, delivery  to  a carrier  is  delivery  to  the  buyer.  But  it 
is  clear  that  in  the  case  supposed  the  railway  is  not  the 
agent  of  the  buyer  for  purposes  of  stoppage  in  transitu ^ 
as  for 'such  purposes  the  carrier  is  only  the  agent  of  the 
buyer  when  he  acts  under  his  instructions,  that  is,  when 
he  has  been  engaged  by  him. 

The  idea  seems  formerly  to  have  prevailed  that  the 
right  of  stoppage  in  transitu  was  given  by  Roman-Dutch 
law.  In  the  Transvaal  case  Monhauptf  Lehman  and  Co. 
V.  Strange  and  Faure  (3  S.A.R.  210)  an  application  was 
made  by  the  sellers  of  goods  to  restrain  the  insolvent 
buyer  from  dealing  with  them.  The  goods  had  been  de- 
livered and  their  carriage  paid;  but  the  buyer  had  in- 
structed the  carrier  to  deliver  them  at  the  Government 
entrepot,  as  it  was  not  convenient  to  pay  the  customs  dues 
at  once.  The  Court  held  that  the  transitus  had  termi- 
nated and  that  the  sellers  had  lost  the  right  of  stoppage 
in  transitu.’^  But  the  same  decision  might  have  been 
given  on  the  ground  that  the  ownership  had  passed  to  the 
buyer. 
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Other  Systems  of  Law.  Stoppage  in  Transitu.  Stoj)- 
page  in  transitu  is  an  English  legal  device.  But  there  are 
equivalents  to  it  in  other  modern  systems  of  law.  Thus 
the  Code  Napoleon,  art.  1613,  provides  that  the  seller  is 
not  bound  to  deliver  the  thing  sold,  although  he  has  given 
credit  for  the  price,  if  subsequent  to  the  sale,  the  buyer 
has  stopped  payment  or  become  bankrupt,  so  that  the 
seller  is  in  imminent  danger  of  losing  the  price. 

The  German  law  is  more  general,  and  gives  consignors 
or  senders  of  goods  the  right  to  stop  them  or  change  their 
destination  at  any  time  prior  to  their  arrival  and  to  the 
delivery  of  the  letter  of  advice  to  the  consignee.  It  is  not 
necessary  for  the  exercise  of  this  right  that  the  consignee 
should  be  insolvent  (Civil  Code,  art.  433). 

Specific  Performance.  A far  more  important  remedy  in 
case  of  a breach  of  contract  of  sale  is  an  order  of  a court 
that  the  sale  shall  be  carried  out,  or  to  borrow  the  English 
term,  for  specific  performance.  This  is,  of  course,  specially 
the  remedy  of  the  buyer,  as  the  seller  can  always  be  com- 
pensated by  a money  payment.  In  spite  of  the  advantage 
of  this  remedy,  it  has  by  no  means  been  universally  recog- 
nised by  jurists.  It  was  not  known  to  Roman  law,  and  in 
Roman-Dutch  law  there  was  a considerable  difference  of 
opinion  on  the  subject. 

Voet  (19,  1,  14)  held  strongly  the  view  that  a seller 
could  not  be  condemned  to  deliver  the  thing  sold,  but  only 
to  make  pecuniary  compensation.  The  reasons  he  gives 
are  not  convincing,  the  most  weighty  being  the  difficulty 
of  compelling  a person  by  judicial  restraint  to  deliver  the 
thing  sold.  This  argument  is  of  less  force  at  the  present 
time.  In  addition  to  treating  disobedience  to  an  order  for 
delivery  as  contempt  of  court,  involving  civil  imprison- 
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ment,  physical  possession  of  movables  can  be  given  by  the 
sheriff,  and  transfer  of  immovable  property  can  be  effected 
by  the  same  official  on  special  direction  of  the  court. 

While  Voet  thus  champions  the  Roman  law,  Grotius 
{Inf rod.  3,  15,  6),  Groenewegen  (Note  on  Grotius’  Introd. 
3,  15,  6,  Maasdorp’s  Transl.,  p.  252),  Van  Leeuwen  (Ro- 
man-Dutch Law  4,  18,  1),  Van  der  Linden  (Inst.  1,  15,  9), 
and  others  declare  themselves  in  favour  of  specific  per- 
formance. The  views  of  the  latter  authorities  have  been 
adopted  by  the  South  African  Courts  (Cohen  v.  Shires 
and  Others,  1 S.A.R.,  41;  Silverton  Estates  v.  Bellevue 
Syndicate,  1904,  T.S.,  462). 

While  in  England  granting  specific  performance  is  in 
the  discretion  of  the  court,  the  buyer  can  under  Roman- 
Dutch  law,  as  appears  from  the  authorities  referred  to, 
claim  it  as  a right.  It  is  probable,  however,  that  the  court 
would  be  disinclined  to  grant  it,  where  it  would  be  trouble- 
some to  enforce,  as,  for  instance,  when  there  has  been  a 
sale  of  goods  payable  in  instalments  the  delivery  of  which 
extends  over  a considerable  period. 

Even  where  specific  performance  is  given,  the  buyer  may 
have  suffered  damage  through  the  delay  in  delivery;  for 
instance,  the  thing  sold  may  have  gone  down  in  value. 
According  to  Voet  (19,  1,  20),  where  there  is  delay  in  de- 
livery, a buyer  cannot  claim  damages  for  profit  that  he 
might  have  made  in  trading  with  the  thing  sold.  This 
view  was  followed  in  two  cases  (Philip  v.  Metropolitan 
and  Suburban  Railway  Company,  10  S.C.  52,  and  Mitchell 
v.  Weil  Syndicate,  22  S.C.  129) . But  these  cases  may  now 
be  considered  to  be  overruled  by  the  judgment  of  Innes, 
C.J.  (Solomon,  J.,  concurring),  in  the  case  Silverton 
Estates  Co.  v.  Bellevue  Syndicate  (1904,  T.S.,  462),  in 
which  the  authorities  were  fully  discussed,  and  the  con- 
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elusion  come  to  that  damages  for  delay  as  well  as  specific 
performance  could  be  granted.  It  is  satisfactory  that  the 
South  African  law  should  have  been  put  on  a sound  foot 
ing  on  this  point.  [As  to  the  calculation  of  damages  for 
delay,  see  p.  221.] 

Specific  Performance  in  Other  Systems  of  Law.  As 
we  have  seen,  English  law  recognises  the  practice  of 
specific  performance,  which  was  one  of  the  improvements 
introduced  by  the  Courts  of  Chancery.  It  does  not,  how- 
ever, recognise  it  as  a right  of  the  buyer,  but  treats  it  as 
an  exceptional  remedy,  which  it  is  in  the  discretion  of  the 
court  to  grant  in  the  absence  of  other  sufficient  remedy. 
Further,  the  remedy  does  not  apply  to  movables,  except 
when  specific  things  have  been  sold;  and  this  is  an  ex- 
tension introduced  by  a recent  statute.  The  Courts  of 
Chancery  formerly  decreed  specific  performance  in  the 
case  of  movables  only  Avhere  they  possessed  a special, 
beauty,  rarity  or  interest.  Although  there  has  been  some 
discussion  on  the  subject,  French  law  seems  to  recognise 
a buyer’s  right  to  specific  performance.  Art.  1610  of  the 
Code  Napoleon  is  as  follows : If  the  seller  fails  to  give 
possession  within  the  time  agreed,  the  purchaser  has  the 
option  of  applying  to  the  court  and  asking  for  a rescission 
of  the  sale,  or  he  may  ask  to  be  put  in  possession  when  the 
delay  is  only  due  to  the  fault  of  the  vendor.” 

German  law  is  very  advanced  so  far  as  specific  perform- 
ance is  concerned.  Instead  of  specific  performance  being 
treated  as  a remedy  supplementary  to  damages,  it  is  made 
the  primary  remedy  for  breach  of  contract  (Civil  Code, 
art.  249).  It  is  only  in  exceptional  cases,  as  in  contracts 
for  personal  services,  that  specific  performance  is  not  en- 
forced. 
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Chapter  XYL 

REMEDIES  FOR  BREACH  OF  CONTRACT  (CON- 
TINUED ) . DAMAGES. 


Compensatory  and  Restitutional  Damages.  The  ordi- 
nary remedy  for  failure  to  carry  out  a contract  of  sale  is 
damages.  The  general  object  of  damages  is  to  put  the  ag- 
grieved party  in  the  same  position  as  if  the  contract  had 
been  carried  out ; or  as  it  is  put  in  Roman  law — to  render 
to  him  id  quod  interest,  to  indemnify  him  for  the  differ- 
ence that  it  makes  to  him  that  the  contract  has  not  been 
carried  out.  Damages  thus  aim  at  doing  what  specific 
performance  does  more  effectively.  This  form  of  damages 
as  it  consists  in  compensating  the  aggrieved  party  for  the 
failure  to  perform  the  contract,  not  simply  to  restore  his 
outlay,  may  be  called  compensatory  damages.  It  is  the 
usual  remedy  for  a simple  breach  of  contract  by  seller  or 
buyer.  It  presents  few  complications  in  the  case  of  a 
breach  by  the  buyer,  the  seller  being  fully  compensated  by 
payment  of  the  purchase-price,  with  interest  in  the  event 
of  delay;  interest  being  the  only  compensation  which  the 
law  recognises  for  delay  in  the  payment  of  money. 

There  is,  however,  another  form  of  damages,  which  con- 
sists in  putting  tlie  aggrieved  party  in  the  position  which 
he  would  have  been  in  if  the  contract  had  never  been  en- 
tered into,  restoring  the  status  quo  ante  the  contract. 
Such  damages  may  be  called  restitutional  damages.  They 
aim  not  at  compensating  the  aggrieved  party  for  loss  of 
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profits  that  would  have  been  made  through  the  contract, 
but  at  reimbursing  him  his  outlay.  They  are  applicable 
where  it  is  not  a case  of  simple  breach  of  contract,  but 
some  other  element  is  present,  such  as  a redhibitory  defect 
in  the  thing  sold,  misrepresentation,  or  where  something 
has  been  sold  of  which  it  is  impossible  to  make  legal  de- 
livery. In  cases,  however,  which  are  proper  for  compen- 
satory damages,  the  buyer  will  often  have  to  be  satisfied 
with  restitutional  damages  owing  to  the  difficulty  of  prov- 
ing the  advantage  that  he  would  have  gained  by  the  per- 
formance of  the  contract.  Thus  where  the  seller  has  failed 
to  deliver  the  thing  sold,  the  buyer  will  often  be  unable  to 
claim  more  than  the  return  of  the  purchase-price  with  in- 
terest and  indemnification  for  expenses  which  he  has  been 
put  to  in  connection  with  the  transaction  (Inhamhane  Oil 
and  Mineral  Development  Syndicate,  Ltd,  v.  Mears  and 
Ford,  23  S.C.  250).  , 

Limit  of  Damages.  It  was  laid  down  in  Roman  law  that 
in  certain  cases,  including  the  sale  of  a definite  object,  the 
damages  should  not  exceed  twice  the  value  of  the  thing  sold 
God.  7,  47).  Whether  this  was  Roman-Dutch  law  was 
to  some  extent  a matter  of  controversy.  Pothier  {Ohlig. 
§ 164),  although  he  thinks  the  rule  an  excellent  guide  in 
assessing  damages,  says  that  it  is  an  arbitrary  rule  and 
does  not  survive  in  his  country  (France).  But  Van  der 
Linden,  in  a note  on  this  passage  in  his  translation  of  the 
Obligations,  says  that  the  better  opinion  is  that  the  rule 
still  applies,  and  quotes  Groenewegen  {De  Leg.  Ahr.  ad 
Cod.  7,  47),  Voet  (45,  1,  10),  and  Bynkershoek  {Qiiaesl. 
Jur.  Priv.  2,  14,  p.  527).  To  those  authorities  may  be 
added  Van  Leeuwen  {Cens.  For.  4,  15,  4).  Those  authori- 
ties are  clear  that  the  rule  was  binding  in  their  day  in  the 
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absence  of  fraud.  On  the  other  hand,  Zypaeus  (Notit. 
Jur.  Belg.  tit.  de  Empt.  in  fin)  is  of  a different  opinion; 
but  he  is  a writer  on  the  law  of  Belgium,  not  of  Holland. 

The  weight  of  authority  therefore  compels  us  to  recog- 
nise that  according  to  Roman-Dutch  law,  where  there  is  a 
breach  of  contract  of  sale  of  a specific  thing,  the  damages 
may  not  exceed  twice  the  value  of  the  thing,  in  the  ab- 
sence of  fraud  on  the  part  of  the  seller,  such  as  when  he 
conceals  a defect.  In  the  exception  would  also  be  included 
the  case  where  the  seller  is  the  manufacturer  of  the  thing 
(p.  155). 

The  rule  is,  of  course,  an  antiquated  one,  on  a footing 
with  the  rules  limiting  the  amount  of  interest  claimable 
on  loans.  It  is  possible  that,  like  the  latter,  it  would  be 
treated  as  obsolete  by  the  South  African  Courts.  But 
cases  will  seldom  occur  where  the  rule  might  be  applied; 
although  in  share  transactions  owing  to  fluctuations  in 
the  price  it  is  quite  possible  that  the  loss  through  failure 
to  carry  out  a contract  may  amount  to  more  than  twice  the 
price  originally  paid  for  the  shares. 

Estimation  of  Damages.  Remoteness.  It  is  by  no  means 
easy  to  apply  the  general  rule  relating  to  damages  (that  is 
the  typical  or  compensatory  damages,  those  awarded  un- 
der the  actio  ex  empto ) , that  they  must  put  the  aggrieved 
party  in  the  same  advantageous  position  that  he  would 
have  been  in  if  the  contract  had  been  carried  out.  We  are 
immediately  confronted  with  difficulties.  Suppose  a per 
son  buys  a herd  of  cattle,  which  is  not  delivered.  He  loses 
an  opportunity  of  selling  at  a profit.  Further,  if  the  cattle 
had  been  delivered  and  sold  at  the  profit,  the  buyer  would 
have  been  able  to  purchase  a farm  at  a low  price  which 
was  meanwhile  bought  by  some  one  else.  The  two  failures 
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to  make  profits  are  both  the  consequence  of  the  breach  of 
contract.  But  no  compensation  can  be  given  for  the  sec- 
ond on  account  of  its  being  too  remote. 

On  a breach  of  contract  of  sale  the  rule  is  that  the  seller 
can  only  be  compelled  to  make  good  such  damages  as  may 
be  considered  to  have  been  in  contemplation  of  the  parties 
when  the  contract  was  entered  on.  This  includes  the 
normal  or  natural  consequences  of  the  failure  to  carry  out 
the  contract,  and  any  special  damage  which  was  contem- 
plated. Thus  in  the  case  of  the  sale  of  a horse,  if  the  seller 
fails  to  make  delivery,  the  natural  consequence  will  be 
that  the  buyer  has  to  purchase  another,  and  that,  if  the 
price  of  horses  has  risen,  he  will  have  to  pay  a higher 
price.  The  damages  will  be  the  difference  between  the 
price  agreed  to  be  paid  for  the  first  horse  and  the  price 
paid  for  the  second.  If  the  horse  was  bought  for  re-sale, 
the  damages  will  be  the  difference  between  the  price  at 
which  the  buyer  bought  the  horse  and  the  price  at  which 
he  could  have  sold.  If,  on  the  other  hand,  the  seller  knew 
that  the  horse  was  intended  to  take  goods  to  market  and 
expressly  or  tacitly  (as  by  demanding  a higher  price  than 
usual)  undertook  that  it  should  be  available  for  this  pur- 
pose, he  would  be  liable  for  the  loss  caused  by  the  inability 
to  find  a market  for  the  goods  by  his  failure  to  deliver  the 
horse.  For  in  that  case  the  loss  of  a market  for  the  goods 
was  in  the  contemplation  of  the  parties.  Damages  such  as 
last  referred  to,  are  called  special  damages.^^ 

Roman-Dutch  Authorities  on  Damages.  The  above 
explanation  of  the  limits  of  damages  is  founded 
on  Pothier,  who  discusses  the  principles  of  dam- 
ages in  quite  a modern  spirit  {Ohligations  § 159 — 162). 
On  the  whole,  however,  the  Roman-Dutch  authorities  are 
unsatisfactory  on  the  subject  of  damages  in  the  case  of 
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sale,  and  the  tendency  in  South  Africa  has  been  to  resort 
to  English  law.  The  following  is  a summary  of  the  Ro- 
man-Dutch law  on  the  subject  by  Innes,  C.J.  (Celliers  v. 
Papenfus  and  Rooth,  1904,  T.S.,  at  p.  83)  : “ The  general 
rule  of  our  law  is  that  where  a thing  sold  has  not  been 
delivered,  the  vendor  is  liable  to  pay  id  quod  interest,  that 
is,  to  make  good  the  prejudice  which  the  vendor  suffers 
through  not  obtaining  the  article  which  he  bought;  see 
Digest  (19,  1,  1)  : Si  res  vendita  non  traditur,  in  id  quod 
interest  agitur;  hoc  est,  quod  rem  habere  interest  emp- 
toris;  hoc  autem  interdum  pretium  egreditur,  si  pluris  in- 
terest quam  res  valet,  vel  empta  est  (If  the  thing  sold  is 
not  delivered,  there  is  an  action  for  the  prejudice  that  is 
caused;  but  this  sometimes  exceeds  the  price,  if  it  is 
greater  than  the  thing  itself  is  worth  or  has  been  sold  at). 
Voet  (19,  1,  14)  is  to  the  same  effect.  Then  comes  the  . 
question  of  how  the  measure  of  id  quod  interest  is  to  be 
calculated,  where  there  is  no  special  damage,  no  circum- 
stances of  fraud,  nor  anything  that  indicates  a contuma- 
cious refusal  to  deliver.  There  is  a remarkable  dearth  of 
authority  on  this  point.  The  tendency  in  the  Cape  Colony 
is  to  adopt  very  largely  in  an  action  of  this  nature  the  Eng- 
lish method  of  calculating  damages.  In  the  case  of 
Steivart  v.  Ryall  (5  S.C.  146),  the  Chief  Justice,  Sir 
Henry  De  Villiers,  after  pointing  out  that  the  rights  of 
the  vendor  were  not  identical  under  our  law  with  his 
rights  under  the  law  of  England,  proceeded  to  say  that  the 
greater  latitude  allowed  by  the  civil  law  in  regard  to  the 
estimation  of  the  damages  suffered  by  the  buyer  has  led 
the  Cape  Courts  to  assimilate  their  practice  in  some  re- 
spects to  that  of  England.  The  remarks  of  the  learned*! 
Cliief  Justice  are  entirely  borne  out  by  the  earlier  case  of 
Van  Es  v.  BeyePs  Trustees  and  Bosnian  (3  S.C.  9),  where 
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the  rule  adopted  was  that,  if  the  vendor  fails  to  effect  de- 
livery in  terms  of  his  contract,  the  purchaser  may  claim  as 
damages  the  difference  between  the  contract  price  and  the 
market  value  of  the  article.  That  principle  has  been 
adopted  by  the  Supreme  Court  of  Cape  Colony,  and  I 
think  we  would  do  well  to  follow  it  here.  Mr.  Leonard  has 
admitted  that  the  Roman-Dutch  law  draws  no  distinction 
in  this  respect  between  a sale  of  landed  property  and  a 
sale  of  movables,  and  I think  it  is  a proper  rule  that  the 
measure  of  damage  should  be  the  difference  between  the 
contract  price  and  the  real  or  market  value.^^ 

The  Market  Price.  We  thus  find  that  in  the  case  of  sale 
compensatory  damages,  that  is,  the  damages  intended  to 
put  the  buyer  in  the  same  position  as  if  the  contract  had 
been  carried  out,  are  calculated  by  taking  the  difference 
between  the  contract  price  of  the  thing  sold  and  the  mar- 
ket price,  that  is,  the  price  at  which  a person  who  wants 
the  particular  thing  has  to  pay  for  it.  If  the  buyer  on  not 
receiving  delivery  of  the  thing  from  the  seller  proceeds  to 
buy  it  from  some  other  quarter,  and  has  to  pay  a higher 
price  than  the  original  seller  agreed  to,  he  will  be  con- 
sidered to  be  compensated  if  the  seller  pays  this  difference 
in  the  price.  But,  as  the  price,  at  which  the  buyer  can  buy 
the  object  of  which  the  seller  has  failed  to  give  delivery, 
will  probably  vary  with  the  time  when  and  the  place  where 
the  buyer  proceeds  to  buy,  we  have  now  to  ask  at  what 
time  and  in  what  place  the  market-price  must  be  taken. 

It  is  obvious  that  the  time  at  which  the  market-price  is 
to  be  taken  is  within  a reasonable  time  after  the  period  at 
which  delivery  should  have  been  made.  In  the  case  just 
referred  to  {Celliers  v.  Papenfus  and  Rooth,  1904,  T.S., 
73),  Innes,  C.J.,  said  (p.  84)  : “ It  is  not  generally  possible 
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in  the  case  of  land  to  go  into  the  market  and  buy  other 
land  exactly  equivalent,  and  an  ordinary  purchaser  has  to 
prove  what  the  real  value  of  the  land  is  upon  the  date  at 
which  he  founds,  and  claim  the  difference  between  the  con- 
tract price  and  that  value.  At  what  time  then  should  the 
value  of  the  thing  sold  be  calculated  in  a case  of  this  kind? 
In  the  present  contract  there  has  been  no  time  fixed  for 
delivery,  and  I think  in  such  cases  that  the  proper  rule  is 
that  the  buyer  should  take  some  action  to  fix  the  date  at 
which  his  damages  are  to  be  calculated.  He  cannot  lie  by 
indefinitely,  and  then  after  the  lapse  of  a long  period,  go 
back  to  the  high-water  mark  of  the  fluctuations  in  value 
of  the  property  in  the  interim.  If  he  does  not  desire  to 
claim  specific  performance  of  the  contract,  he  must  inform 
the  seller  that  he  repudiates  it  on  the  ground  of  non-de- 
livery, and  that  he  claims  damages  for  breach  of  contract. 
He  must  repudiate  at  a certain  date,  and  as  at  that  date 
the  damages  must  be  assessed.  The  defendants  contend 
that  they  could  allow  the  contract  to  continue  indefinitely, 
and  then  ascertain  at  what  time  during  the  whole  period 
the  property  has  been  at  the  highest  value,  and  claim  dam- 
ages based  on  its  value  at  that  date.  A passage  from 
Gluck  (arf  Pandectas  19,  1)  was  quoted  which  appeared  to 
bear  out  that  contention.  I do  not  know  what  the  context 
of  that  passage  is,  but  I am  not  aware  of  any  Roman-Dutch 
authorities  to  the  same  effect,  nor  any  South  African  case 
in  which  the  principle  has  been  applied.  I certainly  do 
not  think  the  Court  should  adopt  it.  It  would  lead  to 
astonishing  results.  Take  the  case  of  shares:  a man  buys 
a parcel  of  shares;  the  vendor  makes  default;  he  does  not 
go  into  the  market,  but  waits  for  a month  and  then  claims 
damages  on  the  basis  of  the  highest  value  which  those 
shares  have  touched  during  the  month  in  a fluctuating 
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market.  I do  not  think  that  should  be  allowed  either  in 
the  case  of  shares  or  other  property,  and  as  a general  rule 
it  appears  to  me  the  damage  must  be  calculated  at  the  date 
when  the  buyer  elects  to  treat  the  contract  as  at  an  end.” 

In  Cooper  v.  Kohn’s  Produce  Agency,  Ltd.  (1917,  T.P.D., 
184),  the  buyer  repudiated  a purchase  of  mealies  on  the 
11th  of  the  month.  The  seller  sold  on  the  16th  at  a loss. 
It  was  held  that  he  could  not  claim  damages  for  the  loss 
as  he  did  not  prove  that  there  would  have  been  such  a 
loss,  had  he  sold  earlier. 

As  to  the  place  where  the  market-price  should  be  taken, 
it  is  obvious  that  it  ought,  if  possible,  to  be  the  place  of 
delivery.  This  was  expressly  laid  down  in  the  case  MiJU 
V.  Schmahman  Bros.  (1909,  T.S.,  738),  where  Innes,  C.J., 
referring  to  his  decision  in  CelUers  v.  Papenfus  and  Booth 
(1904,  T.S.,  73),  said:  “We  had  not  in  that  case  to  con- 
sider the  question  of  the  place  of  delivery ; but,  of  course, 
the  ^ market-price  ’ must  be  the  market-price  at  the  place 
of  delivery.  That  is  elementary ; but  if  there  were  any 
authority  needed,  it  would  be  supplied  by  the  decision  of 
the  Cape  Supreme  Court  in  Greenshields  v.  Chisholm  (3 

S. C.  220).” 

If  there  is  no  market  at  the  place  of  delivery,  or  if  there 
are  circumstances  which  interfere  with  the  goods  being 
bought  there,  the  goods  may  be  bought  elsewhere  and  the 
seller  debited  with  the  expense  of  transport  to  the  place 
of  delivery.  In  Durr  v.  Buxton  White  Lime  Co.  (1909, 

T. S.,  876)  the  seller  undertook  to  deliver  lime  to  the  buyer 
at  the  Pretoria  railway  station  for  despatch  to  Johannes- 
burg, knowing  that  it  was  intended  for  immediate  delivery 
by  the  buyer  under  another  contract.  The  seller  failed  to 
deliver,  and  the  buyer  was  compelled  to  purchase  lime  at 
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Jolianiiesburg,  where  the  market-price  was  higher  than  at 
Pretoria,  in  order  to  fulfil  his  contract  at  Johannesburg. 
It  was  held  that  the  buyer  was  entitled  to  purchase  lime  at 
Johannesburg  and  to  charge  the  additional  cost  to  the 
seller.  The  following  is  an  extract  from  the  judgment  of 
Bristowe,  J. : ‘The  market-price  of  an  article  at  a particu- 
lar place  simply  means  the  price  which  a person  who 
wants  the  article  at  that  place  has  to  pay  for  it.  If  the 
article  can  be  obtained  in  open  market,  the  market-price 
is  the  cost  on  the  market.  If  it  has  to  be  bought  at  a shop, 
it  is  the  retail  price  charged  at  that  shop.  If  it  has  to  be 
imported,  then  it  is  the  cost  of  importation.  But  inasmuch 
as  it  is  for  the  plaintiff  to  establish  his  right  to  the  dam- 
ages which  he  claims,  the  onus  (as  was  pointed  out  in  Van 
Es  V.  Beyer’s  Trustees  and  Bosnian)  is  upon  him,  if  he  buys 
the  goods  elsewhere  than  at  the  place  of  delivery,  to  prove 
that  he  could  not  procure  them  there.  Assuming  that  the 
place  of  delivery  in  the  present  case  was  Pretoria,  the  de- 
fendants did  not  buy  the  goods  at  the  place  of  delivery, 
but  at  Johannesburg,  where  the  market  price  was  higher. 
The  onus  would  be  upon  them  to  show  that  they  could  not 
buy  them  at  Pretoria.  This  onus  I think  they  have  dis- 
charged, for,  although  lime  can  be  bought  at  Pretoria,  the 
plaintiff’s  evidence,  which  is  not  contradicted,  is  that  they 
could  not  buy  other  lime  there  for  delivery  in  Johannes- 
burg within  the  time  in  which  the  plaintiff’s  contract  had 
to  be  completed.” 

Where  there  is  no  market-price,  as  the  thing  sold  can- 
not be  bought  elsewhere,  one  will  have  to  fall  back  upon 
other  proofs  of  the  value  of  the  thing  sold  (the  market- 
price  being  itself  simply  a test  of  the  value  of  the  thing). 
In  the  absence  of  proof  of  any  damage  having  been  caused 
by  the  failure  to  deliver,  the  court  will  give  absolution 
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from  the  instance,  in  spite  of  the  breach  of  contract 
{Melas  V.  Hellyar,  1910,  T.L.D.,  46).  But  where  there  has 
been  a certain  amount  of  damage,  but  this  cannot  be  pre- 
cisely ascertained,  the  court  will  award  nominal  damages 
and  costs  {Wheeldon  v.  Moldenhauer,  1910,  E.D.L.,  97). 

Damages  for  Delay.  Damages  for  delay  will  as  a rule 
only  come  under  discussion  when  there  is  an  action  for 
specific  performance.  It  may  happen  that  a seller  after 
undue  delay  finally  carries  out  the  contract,  before  it  has 
been  repudiated  by  the  buyer,  as  in  the  case — Silverton 
Estates  v.  Bellevue  Syndicate  (1904,  T.S.,  462).  The  dam- 
ages for  delay  in  delivery  will  be  estimated  on  the  same 
principles  as  for  non-delivery.  The  standard  in  com- 
mercial cases  will  be  the  difference  between  the  market- 
price  when  delivery  took  place  and  when  it  ought  to  have 
taken  place.  Exceptional  circumstances  may  lead  to  fur- 
ther damages  when  tliose  are  the  natural  consequences  of 
the  delay.  In  the  case — Silverton  Estates  v.  Bellevue  Syn- 
dicate (1904,  T.S.,  462)  the  purchaser  of  land  had  pur- 
chased land  to  sell  in  lots  as  a township,  but  was  unable 
to  give  transfer  to  one  of  the  buyers  of  a lot  owing  to  the 
seller  not  giving  him  transfer  of  the  land.  The  buyer  of 
the  lot  took  legal  action  against  the  purchaser  of  the  land, 
who  had  to  pay  costs.  It  was  held  that  such  costs  could 
be  recovered  from  the  original  seller  of  the  land, 
being  the  natural  consequence  of  his  delay  to  give  trans- 
fer. 

Delay  on  the  part  of  the  buyer  is  compensated  for  By 
payment  of  interest  on  the  purchase-price.  The  buyer  may 
also  become  liable  for  the  expense  to  which  the  seller  is 
put  when  the  buyer  delays  to  take  delivery  and  the  thing 
sold  is  left  on  his  hands. 
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Damages  in  case  of  an  Express  Warranty  or  Descrip- 
tion. Where  a thing  sold  is  warranted  to  have  a certain 
quality  or  description  or  to  be  up  to  a certain  standard,  it 
is  obvious  according  to  principle  that  the  damages  should 
be  compensatory,  that  is,  such  as  will  put  the  buyer  in  the 
same  position  as  if  the  contract  had  been  carried  out  ( Dig. 
19,  1,  6,  4).  The  standard  of  damages  in  such  a case  will 
be  the  difference  between  the  value  of  the  article  as  it  is 
and  its  market-value,  if  it  had  been  as  warranted.  In 
Macnnel  v.  Garage  Continental,  Ltd.  (1910,  A.D.,  137), 
Lord  De  Villiers  said : The  next  question  is  what  should 
be  the  measure  of  damages.  The  ordinary  principle  would 
be  to  award  as  damages  the  difference  between  the  value 
of  the  article  in  its  defective  condition  and  the  market- 
price  of  the  article  in  its  sound  condition.’^  ( But  as  it 
was  difficult  to  apply  that  principle  in  the  case  of  a sec- 
ond-hand motor  car,  such  damages  were  allowed  as  would 
cover  the  cost  of  putting  the  car  into  good  working  order 
as  warranted).  On  this  principle  the  buyer  under  an  ex- 
press warranty,  if  the  thing  sold  is  not  as  warranted,  will 
make  the  profit  he  would  have  made,  had  the  contract  been 
carried  out.  If  the  thing  had  been  as  warranted,  his  profit 
would  have  been  the  difference  between  the  price  he  paid 
and  the  price  he  could  sell  at,  that  is,  the  market-price.  If 
the  thing  is  not  as  warranted,  and  he  receives  as  damages 
the  difference  between  the  market-price  of  the  defective 
thing  and  that  of  the  thing  as  warranted,  the  result  is  the 
same.  For  example,  I buy  a horse  warranted  sound  for 
£25.  If  it  had  been  sound,  I could  have  sold  for  £30,  mak- 
ing £5  profit.  It  is  not  sound,  and  I can  only  sell  for  £15. 
The  difference  between  £30  and  £15  is  £15,  which  are  my 
damages.  I was  out  of  pocket  £10  as  I only  received  £15 
for  the  sale  of  the  horse  for  which  I paid  £25.  My  profit 
is  thus  £5. 
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When  the  thing  sold  has  not  the  quality  or  peculiarities 
warranted  or  described,  but  has  been  retained  or  resold  by 
the  buyer  in  circumstances  that  do  not  prevent  his  claim- 
ing for  breach  of  contract,  the  damages  are  estimated  on 
the  same  principle  as  when  the  thing  has  been  repudiated. 
The  buyer  is  entitled  to  the  difference  between  the  market- 
price  and  the  price  it  would  have  commanded,  if  it  had  been 
according  to  warranty  or  description.  Where  the  thing  has 
not  yet  been  paid  for,  this  will  be  deducted  from  the  pur- 
chase-price. Hence  there  is  a resemblance  between  such  a 
case  and  the  damages  in  the  case  of  the  actio  quanti 
minoris.  But  the  resemblance  is  only  on  the  surface,  as  the 
actio  quanti  minoris  only  aims  at  putting  the  buyer  in  the 
same  position  as  if  there  had  been  no  contract,  the  damages 
being  the  difference  between  the  purchase-price  and  the 
market-price  or  value  of  the  defective  thing  sold  at  the 
time  of  the  sale,  which  means  that  the  buyer  does  not  sell 
at  a loss. 

It  has  been  shown  in  the  chapter  dealing  with  defects  in 
the  thing  sold  (cli.  X.,  pp.  149-152)  that  South  African 
decisions  have  not  always  been  in  accordance  with  this 
principle;  and  that  they  lay  down  that  in  the  case  of  a 
redhibitory  defect  an  express  warranty  is  no  advantage  to 
the  buyer,  if  the  seller  did  not  know  of  the  defect. 

Restitutional  Damages.  Compensatory  damages,  id 
quod  interest,  are,  as  we  have  shown,  specially  applicable 
where  there  has  been  no  delivery,  where  there  has  been  de- 
lay in  delivery,  and  where  the  thing  sold  does  not  corres- 
pond with  an  express  warranty,  description,  or  specifica- 
tion. Restitutional  damages  which  aim  at  putting  the 
aggrieved  party  in  the  position  he  was  before  the  sale,  re- 
storing the  status  quo  ante,  have  chiefly  received  attention 


^24 


Damages 


hi  connection  with  the  aedilitician  actions,  the  actio  red- 
hibitoria  and  the  actio  quanti  minoris.  Such  damages 
have  been  fully  discussed  in  connection  with  the  actions 
mentioned  (cli.  X.,  pp.  145-154). 

There  are,  however,  other  cases  than  that  of  defects  in 
the  thing  sold  in  which  restitutional  damages  are  appro- 
priate. Where  circumstances  are  present  that  prevent  the 
formation  of  a legal  contract,  such  as  mistake  on  a ma- 
terial point  (p.  173)  an  agreement  not  being  in  writing 
when  required  (p.  52),  restitutional  damages  only  can 
be  awarded.  The  buyer  must  restore  the  thing  that  he  con- 
sidered himself  to  have  bought,  along  with  its  fruits;  the 
seller  must  restore  the  price.  The  latter  must  not  only 
restore  the  price,  but  also  pay  interest,  interest  being  con- 
sidered to  flow  naturally  from  the  use  of  money,  and  thus 
being  common  to  compensatory  and  restitutional  damages. 
The  principle  on  which  such  damages,  if  they  can  be  called 
such,  are  awarded  is  that  no  one  should  be  enriched  at  the 
expense  of  another  (nemo  dehet  locupletari  aliend  jac- 
turd). 

Damages  of  the  same  description  are  awarded  when  the 
contract  is  voidable,  rather  than  void,  but  there  is  no  bad 
faith  on  the  part  of  the  defendant.  This  applies  to  mis- 
representation (unless  the  misrepresentation  is  equiva- 
lent to  a warranty)  (p.  181)  and  laesio  enormis  (p.  198). 

Restitutional  damages  are  also  to  be  awarded,  where  the 
thing  sold  cannot  be  delivered  owing  to  some  obstacle  of 
which  the  seller  was  not  aware  and  his  ignorance  is  owing 
to  a just  us  error;  as  when  he  is  prevented  by  the  terms  of 
a will  from  parting  with  property  or  it  does  not,  as  he 
thought,  belong  to  him  (p.  137).  On  the  other  hand,  a 
sale  involves  an  undertaking  to  give  a title  to  the  pro- 
perty; and  in  ordinary  circumstances  of  failure  to  give  a 
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good  title  to  the  thing  sold,  the  damages  will  be  compen- 
satory (see  Remedies  of  the  Evicted  Buyer,  p.  129).  lit 
fact  failure  to  give  a good  title  generally  means  failure  to 
give  delivery. 

Where  the  buyer  has  been  evicted  by  action,  the  damages 
include  the  costs  of  the  action  (p.  130).  These,  of  course, 
are  of  the  nature  of  restitutional  damages,  tending  to  put 
the  buyer  in  the  same  position  as  if  there  had  been  no  con- 
tract. 

Where  the  thing  sold  is  unknown  to  the  seller  subject  to 
some  servitude,  lease,  or  other  incumbrance,  the  damages 
will  be  restitutional.  The  purchaser  will  not  be  able  to 
claim  the  profit  he  would  have  made,  if  the  land  or  other 
property  sold  had  been  free  from  such  a burden.  He  is 
entitled  only  to  a reduction  of  the  purchase-price  in  pro- 
portion to  the  extent  to  which  the  servitude  or  other  bur- 
den diminishes  the  value  of  the  property  (p.  133). 

In  what  Restitutional  Damages  (Consist.  Where 
it  is  the  buyer  who  claims  restitutional  damages, 
they  will  generally  consist  of  the  return  of  the  purchase- 
price  with  interest.  They  will  include  such  reasonable  ex- 
penses as  the  buyer  has  been  put  to  in  connection  with  the 
thing  sold,  such  as  maintaining  it,  if  it  is  a living  animal 
(impensae  necessariae) . They  will  also  include  expendi- 
ture which  has  added  to  the  value  of  the  thing  sold  (im- 
pensae utiles  Voet  18,  5,  8).  In  the  case  hihamhane  Oil 
and  Mineral  Development  Syndicate.  Ltd.  v.  Hears  and 
Ford  (23  S.C.  250),  already  referred  to  (p.  213),  where 
defendants  had  failed  to  give  a good  title  to  a mining  pro- 
perty, De  Villiers,  C.J.,  said  that  the  plaintiff  was  entitled 
to  claim  as  damages  ‘‘  all  such  expenses  as  might  reason- 
ably have  been  anticipated  by  the  parties  at  the  time  when 
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the  contract  was  made,  as  expenses  which  would  be  in- 
curred— all  such  expenses,  I say,  which  have  become  value- 
less.” Amongst  such  expenses  were  included  the  costs  of 
having  a drill  upon  the  property  and  sending  persons  to 
the  property  to  protect  the  plaintiff’s  interests. 

Wliere  it  is  the  seller  who  obtains  cancellation  of  a con- 
tract, the  claim  will  be  for  the  return  of  the  thing  sold,  or 
its  value.  There  seems  no  reason  why  he  too  should  not 
be  entitled  to  recover  such  expenses  as  might  reasonably 
have  been  anticipated  by  the  parties  at  the  time  the  con- 
tract was  made  ” ; for  instance,  in  connection  with  the  de- 
livery of  the  thing  sold. 

Damages  in  case  of  Fraud.  Special  rules  are  applied  in 
estimating  the  damages  where  there  has  been  fraud  or  bad 
faith  in  connection  with  a sale,  damages  being  allowed 
which  are  less  immediate  results  of  the  transaction  than 
ill  ordinary  cases.  Such  damages  are  sometimes  called 
^ consequential  damages.’  The  fraud  which  is  chiefly 
dealt  with  in  Roman  and  Roman-Dutch  law  is  concealment 
of  a defect  in  a thing  sold,  as  where  a person  sells  cattle 
subject  to  a disease.  But  the  rules  that  apply  to  this  in- 
stance'of  fraud  apply  to  other  forms  of  fraud.  Those  rules 
have  already  been  discussed  in  dealing  with  defects  in  the 
thing  sold  and  fraud  in  connection  with  sales  (ch.  X.,  p. 
154;  ch.  XIII.,  p.  194). 

The  damages  in  case  of  what  is  called  * constructive 
fraud,’  when  the  seller  is  the  maker  of  or  a dealer  in  the 
thing  sold,  is  discussed  in  chapter  X.,  p.  154. 

Other  Systems  of  Law:  English.  The  general  rule  of 
English  law  is  that,  in  case  of  a breach  of  contract  of  sale, 
the  damages  are  the  difference  between  the  contract  price 
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and  the  market-price  of  similar  goods  at  the  time  they 
ought  to  have  been  delivered.  This  corresponds  to  the  id 
quod  interest  of  Roman  law. 

Where  tliere  has  been  a warranty,  express  or  implied, 
the  damages  are  the  difference  between  the  value  or  mar- 
ket-price of  the  thing  with  the  defect  warranted  against, 
and  what  would  have  been  the  value  of  the  thing  without 
the  defect.  Where  there  has  been  an  express  warranty 
against  a defect,  the  seller  is  liable  for  such  consequential 
damage  (injury  to  the  buyer’s  person  or  property),  as  are 
deemed  to  have  been  in  the  contemplation  of  the  parties 
in  respect  of  the  warranty.  Thus  in  the  case  of  Bostoch 
Sind  Co.,  Ltd.  v.  Nicholson  and  Son,  Ltd.  ([1904]  1 K.B. 
725)  the  buyers  had  purchased  sulphuric  acid  free  from 
arsenic  ” for  resale.  The  sellers  delivered  sulphuric  acid 
that  was  not  free  from  arsenic,  which  was  worthless  and 
which  also  damaged  other  goods  of  the  buyers.  It  was 
held  that  the  buyers  could  recover  the  price  of  the  acid 
and  the  value  of  the  goods  spoiled  (but  they  could  not  re- 
cover the  damages  they  had  to  pay  to  other  parties  to 
whom  they  had  resold  sulphuric  acid  or  for  the  loss  of 
their  own  good-will) . Thus  it  appears  that  even  where  the 
seller  is  ignorant  of  a defect,  but  has  warranted  against  it, 
he  is  liable  for  damage  caused  by  the  defect  to  the  other 
property  of  the  buyer.  As  we  have  seen  (p.  151)  the  Court 
of  the  Transvaal  decided  fo'fhe  contrary  {Erasmus  v.  Riis- 
selVs  Executor,  1904,  T.S.,  365). 

Where  there  is  fraud  on  the  part  of  the  seller,  he  is  liable 
for  all  loss  which  is  the  direct  and  natural  consequence  of 
the  fraud;  for  instance,  for  the  infection  of  the  buyer’s 
other  cattle,  when  the  seller  has  knowingly  sold  diseased 
cattle.  But  the  seller  who  is  the  manufacturer  of  the  thing 
sold  is  not  in  the  position  of  the  fraudulent  seller,  as  in 
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Roman  law.  He  merely  warrants  that  the  goods  sold  are 
of  merchantable  quality,  or  reasonably  fit  for  the  purpose 
for  which  they  are  required. 

In  certain  circumstances  English  law  only  allows  as 
damages  the  actual  loss  of  the  party,  that  is,  restitutional 
damages.  This  is  so  where  the  vendor  of  real  estate  (im- 
movable property)  cannot  carry  out  the  sale  because  of 
want  of  title.  The  purchaser  in  such  a case  is  entitled  to 
repayment  of  any  deposit  that  he  may  have  paid,  and  to 
the  expenses  connected  with  the  investigation  of  the  title, 
but  not  to  the  loss  of  his  bargain  (Bain  v.  Fothergill,  L.B., 
7 H.L.  158).  This  is  justified  on  the  ground  of  the  uncer- 
tainty of  title  to  real  estate  in  England. 

Further,  restitutional  damages  are  only  granted  when 
a sale  is  set  aside  on  the  ground  of  innocent  misrepresen- 
tation on  a material  point. 


French  Law.  The  French  law  on  the  subject  of  damages 
for  breach  of  a contract  of  sale  is  taken  from  Roman  law, 
and  shows  little  advance  beyond  the  latter.  According  to 
the  Code  Napoleon  (arts.  1149  and  1611),  the  damages  in 
case  of  failure  to  deliver  the  thing  sold  are,  like  the  dam- 
ages in  other  cases  of  breach  of  contract,  the  loss  which  the 
aggrieved  party  has  sustained  or  the  gain  of  which  he  has 
been  deprived.  Only  restitutional  damages  are  allowed  in 
case  of  redhibitory  defects  (art.  1644),  unless  the  seller 
knew  of  the  existence  of  the  defect,  in  which  case  he  is 
liable  for  all  damages  (art.  1645).  The  damages  in  case 
of  an  express  warranty  are  not  specially  dealt  with.  Prob- 
ably in  such  a case  the  warranty  is  treated  as  part  of  the 
contract  (art.  1616),  and  damages  awarded  as  in  case  of 
failure  to  deliver. 
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German  Law.  In  German  law  we  at  last  come  upon  a 
systematic  treatment  of  damages  in  case  of  sale.  The  Code 
recognises  a distinction  between  compensatory  damages 
(compensation),  which  include  damages  for  lost  profits, 
and  restitutional  damages  or  indemnification  for  actual 
loss  (Civil  Code,  arts.  249,  252,  306).  As  a rule  compen- 
satory damages  will  be  awarded  where  there  has  been 
failure  to  deliver  under  a contract  of  sale  (art.  467) ; resti- 
tuftional  damages  where  the  sale  is  void. 

Where  there  has  been  a defect  which  is  considered  to  be 
tacitly  warranted  against,  the  buyer  has  the  option  of  can- 
cellation of  the  sale  or  a reduction  of  the  purchase-price; 
but  in  some  cases,  as  in  the  sale  of  horses,  cancellation  is 
the  only  remedy.  The  reduced  purchase-price  will  bear  the 
same  proportion  to  the  actual  purchase-price  as  the  value 
of  the  thing  without  the  defect  bears  to  what  would  have 
been  its  value  at  the  time  of  the  sale  without  the  defect 
(art.  472). 

The  seller  who  has  given  an  express  warranty  of  quality 
(“a  promised  quality  in  the  thing  sold”)  and  the  seller 
who  has  fraudulently  concealed  a defect  are  both  liable  for 
compensatory  damages,  though  the  buyer  in  such  cases 
may  claim  as  an  alternative  cancellation  of  the  contract 
or  reduction  of  the  purchase-price. 
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Chapter  XYIL 
SALES  BY  AUCTION. 


Methods  of  Holding  Auctions.  A sale  by  auction  is 
merely  a sale  held  under  certain  surroundings  which  do 
not  affect  the  nature  of  the  contract.  It  is,  however,  con- 
venient to  devote  a chapter  to  the  subject;  especially  as 
there  are  numerous  references  to  auctions  in  Roman-Dutch 
text-books. 

In  South  Africa,  as  in  England,  an  auction  is  conducted 
by  the  auctioneer  raising  the  price  according  to  each  bid 
or  offer  by  would-be  buyers  until  the  highest  bid  is  ac- 
cepted. But  this  is  not  the  only  way  in  which  a sale  to 
the  highest  bidder  can  be  brought  about.  The  auctioneer 
may  start  at  a high  price  and  gradually  call  lower  prices 
until  a bid  is  made  which  is  then  the  highest  bid.  This 
form  of  auction  was  formerly  known  in  England  as  the 
Dutch  auction.’^  It  appears  to  have  been  the  usual  style 
of  auction  in  Holland,  an  auctioneer  being  known  in  Hol- 
land and  South  Africa  as  an  afslager/’  a person  who  re- 
duces, brings  down  the  price,  not  one  who  keeps  raising  it. 
Matthaeus  (De  Auct.  1,  12,  1)  tells  us  that  on  the  sale  of 
immovables  in  execution  of  a judgment,  the  auctioneer 
proceeded  first  to  raise  the  price  in  accordance  with  the 
bidding  (hij  opslag).  When  the  highest  bid  had  been 
made,  he  added  a third  to  the  price  and  then  gradually 
began  to  lower  the  price  {afslag),  until  a bidder  called  out 
— mijne  (mine).  It  is  obvious  that  this  method  was  open 
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to  the  disadvantage  that  two  persons  might  bid  at  the  same 
time  or  the  auctioneer  not  know  which  was  first.  In  such 
a case  the  auctioneer  put  the  thing  up  for  bidding  again. 

Another  old  form  of  auction  referred  to  in  the  Roman- 
Dutch  jurists  was  held  hij  de  hrandende  kaars,  or,  as  it 
was  called  in  England — by  inch  of  candle.  After  the  con- 
ditions of  sale  had  been  read  out,  a piece  of  candle  w^as 
lighted.  The  person  who  made  the  highest  bid  before  the 
candle  went  out,  won  the  day. 

The  Obligation  of  a Bidder.  In  English  law  a bid  is 
merely  an  offer  which  can  be  withdrawn  at  any  time  before 
it  is  accepted  by  the  thing  being  knocked  down  to  the  bid- 
der. This  view  appears  to  fit  in  with  the  actual  facts ; and 
it  has  been  adopted  in  South  Africa.  In  the  case  of  Cohen 
V.  White  (14  C.T.R.  328),  a case  in  which  a bid  had  been 
provisionally  accepted,  Buchanan,  J.,  said : Until  a final 
sale,  it  is  open  to  the  bidder  at  any  time  until  his  offer  is 
finally  accepted  to  withdraw  his  bid.’’  But  this  was  not 
the  view  of  the  Roman-Dutch  jurists ; they  held  that  a per- 
son could  not  withdraw  from  his  bid  until  a higher  bid 
had  been  made  and  accepted.  Grotius  (Introd.  3,  14,  30) 
says : In  public  sales  by  auction  every  bidder  is  bound 
by  his  bid.  At  the  same  time  he  has  no  rights  if  there  is 
a higher  offer  by  another”  {cf.  also  Matthaeus  De  Auct. 
1,  10,  40 — 3).  The  irrevocability  of  bids  was  intimately 
connected  with  the  Dutch  practice  in  respect  to  auc- 
tions. While  auctions  of  movable  property  were  finished 
on  the  day  advertised,  and  the  property  handed  over  to  the 
highest  bidders,  immovable  property  might  be  put  up  on 
more  than  one  day,  and  before  and  after  such  days,  private 
offers  might  be  made  to  the  person  conducting  the  sale, 
these  being  treated  as  if  they  had  been  made  at  the  public 
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auction  (Matthaeus  De  Auet.  1,  10,  15).  This  could 
on  in  the  case  of  a sale  of  immovable  property  in  execution 
until  the  sealing  of  the  order  of  court  confirming  the  sale 
{voor  aftrekJcen  van  H zegel — until  the  seal  or  instru- 
ment of  sealing  was  withdrawn  from  the  paper  after  mak- 
ing the  impress.  It  is  evident  that,  if  under  a system  such 
as  this  the  bidder  could  have  withdrawn  his  bid  before  it 
was  finally  accepted,  the  seller  might  have  been  left  in  the 
lurch.  The  highest  bidder  at  the  auction  might  have  with- 
drawn his  bid,  and  there  might  have  been  no  private  offers. 
The  Roman-Dutch  view  of  the  nature  of  a bid  is  an  ex- 
ample of  how  legal  principles  can  be  adapted  to  suit  cir- 
cumstances. 

Sale  by  Auction  and  Addictio  in  diem.  The  agreement 
that  resulted  under  Roman-Dutch  law  from  a bid  at  an 
auction  was  not  unlike  the  addictio  in  diem  of  Roman  law, 
under  which  a thing  was  sold  to  a person  subject  to  a con- 
dition that  the  sale  should  be  void,  if  a better  offer  was 
made  within  a limited  time  (see  p.  71).  But  Matthaeus 
(De  Auct.  1,  10,  8,  and  1,  10,  46)  distinguishes  the  two, 
one  difference  between  them  being  that  the  seller  was  un- 
der no  obligation  to  give  notice  of  a higher  bid  to  a pre- 
vious bidder.  The  resemblance  between  the  two  seems  to 
be  entirely  superficial.  Moyle  (Sale  in  Civil  Law,  p.  167), 
in  reference  to  Glfick's  (Pandekten  16,  § 1005)  attempt  to 
found  the  law  of  auctions  on  Roman  law,  says  very  sen- 
sibly : “ The  truth  would  seem  to  be  that  the  law  relating 
to  auctions  is  not  laid  down  in  the  authorities  (the  Pan- 
dects), and  that  consequently  it  has  to  be  deduced  from 
general  principles;  which  no  doubt  explains  why  it  has 
been  so  variously  expounded  by  different  writers  on  the 
Civil  T^aw.  In  point  of  fact  it  can  scarcely  be  doubted  that 
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no  hard  and  fast  abstract  rule  can  be  stated,  and  that  the 
matter  turns  upon  the  intention  of  the  seller  or  his  agent, 
the  auctioneer,  as  evidenced  by  his  words  or  conduct.’^ 

As,  however,  both  the  Roman-Dutch  law  on  bids  at  auc- 
tions and  the  addictio  in  diem  are  obsolete  in  South  Africa, 
discussion  of  the  subject  is  unnecessary. 

What  Persons  may  not  bid  at  Auctions.  It  may  still  be 
considered  the  law,  as  laid  down  in  Matthaeus  (De  Auct. 
1, 10,  3 — 5),  that  in  the  case  of  a sale  in  execution  no  judi- 
cial or  ministerial  officer  in  any  way  connected  with  the 
sale  is  entitled  to  bid  directly  or  through  others.  It  is  to 
be  feared  that  this  rule  has  not  always  been  strictly  ob- 
served in  South  African  practice. 

The  auctioneer  and  his  clerk  were  forbidden  to  bid  at 
any  auction  ( Matthaeus  De  Auct.  1, 10,  6 ) . As  it  is  really 
a question  of  good  faith,  and  there  may  be  conditions  un- 
der which  the  seller  cannot  object  to  the  auctioneer’s  pur- 
chasing, the  proper  form  for  the  rule  seems  to  be  as  in 
English  law — that  except  in  special  circumstances  an  auc- 
tioneer cannot  buy  either  for  himself  or  a third  party. 
This  is  actually  the  view  taken  by  the  courts  in  South 
Africa.  In  Borden  v.  Bounin’s  Trustees  (2  Menzies  124, 
132)  it  was  laid  down  that  purchases  made  by  auc- 
tioneers at  auctions  held  by  themselves  are  not  absolutely 
null  and  void  ah  initio^  but  are  only  liable  to  be  set  aside 
in  respect  of  certain  circumstances  under  which  they  have 
been  made,”  which  circumstances  are  to  be  specially 
pleaded. 

In  Barks  v.  Hester  (23  N.L.R.  162),  an  auctioneer  ap- 
pointed by  the  Court  to  sell  property  knocked  it  down  to 
a syndicate  of  which  he  was  a member.  The  sale  was  set 
aMde. 
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It  may  happen  that  the  auctioneer  bids,  not  with  the  in- 
tention of  purcliasing,  but  merely  to  run  up  the  price.  In 
Van  der  Berg  v.  Du  Toit  (4  Searle  61)  it  was  held  that 
every  such  sham  bid  was  illegal  and  made  the  sale  void. 

The  question  whether  the  owner  or  seller  of  the  pro- 
perty sold  by  auction  can  bid  himself  or  through  an  agent 
was  a matter  of  controversy  in  Holland.  Matthaeus  {Be 
Auct,  1,  10,  10 ) , speaking  of  sales  in  execution,  where  the 
court  and  not  the  owner  of  the  property  (the  execution- 
debtor)  directs  the  sale,  is  of  opinion  that  the  owner  can 
bid.  This  view^  seems  reasonable  as  regards  sales  in  exe- 
cution or  other  judicial  sales,  as  the  owner’s  bidding  can 
do  no  harm. 

The  case  of  a voluntary  sale,  however,  is  different.  If 
the  bid  of  the  owner  of  the  property  is  the  highest,  this  is 
not  in  accordance  with  the  understanding  with  the  public, 
that  the  property  will  be  sold  to  the  person  who  offers  the 
highest  price.  And,  if  a genuine  bidder  is  led  to  offer  a 
higher  price  by  a bid  which  really  proceeds  from  the 
owner,  the  transaction  savours  of  bad  faith.  This  is  the 
view  of  English  law,  which  holds  that  unless  the  seller  has 
reserved  the  right  to  bid,  the  employment  of  a puffer  ” 
or  some  person  to  bid  on  his  behalf,  is  ground  for  declaring 
the  sale  void. 

There  does  not  appear  to  be  any  Roman-Dutch  authority 
bearing  directly  on  the  point.  Huber  (Praelectiones  18, 
2,  7 — 8)  refers  to  a practice  of  sellers  putting  up  dummy 
bidders  in  order  to  obtain  the  premium  that  it  was  cus- 
tomary to  pay  for  the  highest  bid.  The  seller,  having  re- 
served to  himself  the  right  to  choose  amongst  the  bidders, 
could  then  pocket  the  premium,  and  select  the  highest 
genuine  bidder  as  the  buyer.  Huber  regards  the  conduct 
of  the  seller,  who  is  thus  secretly  acting  as  buyer  by  bid 
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ding  through  a dummy,  as  fraudulent,  and  considers  that 
the  genuine  bidder  should  be  released  from  his  bid  (which 
otherwise  he  would  be  bound  by  until  the  sale  was  finally 
concluded  with  a higher  bidder).  It  seems  clear  from  this 
that  Huber  would  have  condemned  bidding  by  the  seller, 
at  least  when  it  was  put  forward  as  the  bid  of  a third 
person. 

In  Roman  law  there  is  no  authority  on  the  subject  as 
far  as  the  jurists  are  concerned.  But  Cicero,  the  orator 
and  statesman,  tells  us  (De  Offictis  III.,  15)  : Tollendum 
est  igitur  ex  rebus  contrahendls  omne  mendacium;  non 
licitatorem  venditor,  nec  qui  contra  se  liceatur  emptor  op- 
ponat  (in  matters  of  contract  there  is  to  be  no  falsehood; 
the  seller  is  not  to  put  forward  a bidder,  nor  the  buyer  one 
who  bids  against  him). 

Scottish  law  is  opposed  to  the  seller  bidding  directly  or 
indirectly  (BelFs  Principles  of  the  Law  of  Scotland, 
§ 130). 

The  courts  of  South  Africa  are  thus  fully  justified  in 
adopting  the  English  rule  upon  the  subject,  and  hold- 
ing that,  except  in  the  case  of  sales  in  execution,  the  owner 
of  the  property  sold  by  auction  is  only  entitled  to  bid,  him- 
self or  through  an  agent,  when  he  has  specially  reserved 
the  right  to  do  so. 


Sale  without  Reserve.  It  is  clear  that  where  a sale  is 
advertised  to  be  without  reserve,  the  property  must  be  sold 
to  the  highest  bidder.  But  the  explanation  given  in  Eng- 
lish law — that  there  is  a binding  contract  to  this  effect  be- 
tween the  auctioneer  and  the  highest  bidder — seems  some- 
what doubtful. 
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Where  no  Mention  of  a Reserve.  In  a case  decided  in 
British  Guiana,  where  Roman-Dutch  law  prevails  (Re- 
ports of  Supreme  Court,  1915;  also  338,  S.A.L.J.,  301)  cer- 
tain property  was  put  up  for  sale  with  no  mention  of  a 
reserve.  The  auctioneer  said  he  could  not  sell  at  the  price 
of  the  highest  bid  that  was  made — that  of  the  plaintiff — 
and  withdrew  the  property  from  sale.  The  plaintiff 
brought  an  action  against  the  owners  of  the  property  for 
specific  performance  of  the  contract  of  sale.  It  was  held 
on  a sale  by  auction  without  reserve  the  vendor  agrees 
to  sell  the  property  to  the  highest  bidder,  and  that  the 
plaintiff  was  therefore  entitled  to  specific  performance. 
The  Court  seems  to  have  gone  very  fully  into 
the  Roman-Dutch  law  on  the  subject,  there  being  an 
addendum  to  the  judgment  containing  a translation  of  a 
number  of  passages  from  Matthaeus  De  Aiict.  But  the  de- 
cision seems  really  to  be  based  on  English  law.  There  was 
some  authority  in  the  latter  for  the  position  that  there  was 
an  action  if  the  auctioneer  refused  to  sell  to  the  highest 
bidder,  when  there  was  no  mention  of  a reserve.  But  it  is 
pointed  out  (Laws  of  England — Auction,  p.  511,  note  r), 
there  can  be  no  completed  contract  of  sale  when  the  highest 
bid  is  not  accepted;  as  the  bidder  can  withdraw,  so  also 
can  the  seller.  In  Municipality  of  Willowmore  v.  Mathews 
i 8 S.C.  20)  ; De  Villiers,  C.J.,  expressed  the  opinion  that  a 
bid  need  not  be  accepted,  unless  the  sale  was  without  re- 
serve. 

Combinations  amongst  Bidders.  While  there  can  be  no 
doubt  that  any  fraudulent  act  to  keep  down  bidding,  such 
as  spreading  a false  report,  renders  voidable  the  sale  to  the 
guilty  party,  there  is  a good  deal  of  difficulty  in  regard  to 
other  proceedings  of  bidders  calculated  to  keep  down  bids. 
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Two  persons  may  agree  not  to  bid  against  one  another ; or 
a number  of  persons  may  agree  not  to  bid  against  one  of 
their  party,  who  will  be  allowed  to  buy  the  thing  on  the 
understanding  that  it  is  to  be  put  up  again  privately 
amongst  the  persons  belonging  to  the  combination  and  the 
difference  between  the  price  then  realised  and  the  previous 
price  divided  amongst  such  persons  (what  is  called  a 
^‘knockout’’).  Such  combinations  are  not  illegal  under 
English  law.  On  the  other  hand,  Matthaeus  (De  Auct,  1, 
10,  2)  speaks  of  the  absence  of  bidding  caused  by  the  fraud 
of  these  attending  the  sale  (fraus  forensis  turhae),  or  by 
a conspiracy  of  unscrupulous  persons  (conspiratio  impro- 
horum ) . The  expressions  that  he  uses  are  so  vague  that  we 
do  not  know  whether  he  meant  to  condemn  such  a com- 
bination as  a knock-out.”  In  Scottish  law  we  find  (Bell’s 
Principles  of  the  Law  of  Scotland,  § 132)  The  biddings 
amongst  the  real  bidders  must  be  fair  and  the  competition 
not  defeated  or  restrained  by  combination  or  collusion 
among  them.” 

There  is  much  to  be  said  for  the  South  African  courts 
not  following  the  English  law  on  this  point.  In  any  case 
where  there  is  a combination  of  this  nature  on  a serious 
scale,  it  would  seem  that  an  auctioneer  would  he  justiiied  ‘ti 
postponing  a sale,  or  even  refusing  to  accept  the  highest 
bid,  where  the  sale  was  without  reserve.  It  would  seem  to 
follow  that  the  owner  might  refuse  to  recognise  the  sale 
to  a member  of  such  a combination,  even  if  it  were  not  a 
case  of  laesio  enormis  (p.  200). 

Rbvocability  of  Notice  of  a Sale.  It  has  been  held 
under  English  law  {Harrison  v.  Nickersen  L.R.  82,  B., 
286)  that  an  advertisement  by  an  auctioneer  that  a sale 
of  certain  articles  would  take  place  on  a certain  day  does 
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not  bind  the  auctioneer  to  sell  the  goods  nor  make  him 
liable  to  idemnify  persons  who  were  put  to  expense  in 
order  to  attend  the  sale.  This  is  merely  an  announcement 
of  intention.  This  view  would  certainly  be  taken  in  South 
Africa. 

Laesio  enormis  in  Auctions.  This  point  has  been  dealt 
with  under  laesio  enormis  (p.  200). 

Misrepresentations  by  Auctioneers.  There  have  been 
several  cases  on  this  point — inter  alia — Begley  v.  Denton 
& Thomas  (14,  S.C.,  344),  Forhes  v.  Behr  & Co.  (13,  S.O., 
304),  Durr  v.  Bam  (8,  S.C.,  22).  But  there  is  nothing  dis- 
tinctive in  the  position  of  the  auctioneer  as  compared  with 
other  agents  of  a seller.  In  Hofmeyer  v.  Clear  (1,  S.C., 
229),  where  goods  were  sold  under  printed  conditions  of 
sale  which  stated  that  every  article  was  sold  as  it  is,'' 
and  the  auctioneer  subscribed  the  name  of  the  purchaser 
to  the  printed  conditions,  it  was  held  that  evidence  of  a 
verbal  warranty  of  quality  by  the  auctioneer  was  in- 
admissible. On  the  other  hand  it  has  been  held  that  a 
verbal  agreement  by  the  seller,  while  the  auction  was  going 
on,  that  the  purchaser  would  not  be  required  to  find 
security  for  instalments  of  the  price  as  required  by  the 
written  conditions  of  sale,  discharged  the  purchaser  from 
the  obligation  imposed  by  the  written  conditions 
{Buisinne’s  Trustee  v.  Hall,  2 Menzies,  110,  118). 

Right  of  Auctioneer  to  sue  for  Purchase  Price. 
There  can  be  no  doubt  that  according  to  the  ordinary 
rules  of  agency,  an  auctioneer  who  has  not  disclosed  his 
principal  is  entitled  to  sue  in  his  own  name  for  the 
purchase-price  of  property  sold  by  him.  But  can  he  sue 
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* in  his  own  name,  where  he  is  acting  for  a disclosed  prin- 
cipal, as  where  he  announces  that  he  is  selling  the  property 
of  a certain  person?  It  appears  that  in  Cape  Colony  the 
practice  has  grown  up  of  auctioneers  suing  even  where 
they  sell  for  a named  principal;  and  that  such  a practice 
is  found  convenient,  as  the  auctioneer  is  generally  held 
personally  responsible  for  the  purchase-price  (34,  S.A.L.J., 
481.  In  Rood  & Lewin  v.  Hoffman  (34,  S.A.L.J.  481)  the 
judge  said : ‘^Whether  an  auctioneer,  who  has  sold  for  a dis- 
closed principal,  has  a right  to  sue  the  buyer  for  the  pur- 
chase-price, is  a question  on  which  I am  not  called  to 
express  an  opinion.  Considerable  doubt  was  thrown  upon 
the  existence  of  such  a right  by  De  Villiers,  C.  J.,  and 
Innes,  J.,  in  Marcus  v.  Stamper  & Zoutendyk  (1910,  A.D., 
58) . But  in  the  present  case  the  defendant  has  not  chosen 
to  except  to  the  declaration  upon  the  ground  that  the 
auctioneers  have  no  title  to  sue.  I shall  therefore  treat  the 
matter  before  me  upon  the  footing  that  an  auctioneers 
right  to  sue  for  the  purchase-price,  even  where  the  name 
of  the  principal  has  been  disclosed  and  the  fact  that  the 
sale  is  for  his  account  has  appeared  in  the  conditions  of 
sale,  is  unquestionable ; but  I desire  to  guard  myself  from 
being  considered  to  assent  to  this  as  a correct  view  of  the 
law.’’ 

In  the  case  referred  to  Marcus  v.  Stamper  & Zoutendyk 
(1910,  A.D.,  58)  the  plaintiffs  as  auctioneers  had  sold 
certain  furniture  belonging  to  H.  on  H.’s  premises  to  one 
i>.,  who  was  allowed  to  remove  the  furniture.  B.  sold  and 
delivered  to  K.  and  K.  sold  and  delivered  to  the  defendant. 
B.  disappeared  without  paying  for  the  furniture,  and  the 
plaintiff's  who  had  paid  the  purchase-price  to  H.,  having 
found  the  furniture  in  possession  of  the  defendant,  within 
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four  days  of  the  auction  sued  the  defendant  for  recovery 
of  the  furniture  or  its  value.  Among  the  conditions  of 
sale  were  the  following : 1.  The  sale  to  be  for  cash.  2.  5 
per  cent,  will  be  charged  on  all  amounts  not  settled  within 
three  days.  4.  All  goods  remain  the  property  of  the 
auctioneers  until  paid  for,  whether  removed  or  otherwise.’^ 
It  was  contended  that  under  condition  4 the  plaintiffs  had 
acquired  the  ownership  of  the  goods  and  had  therefore  a 
right  of  vindicatio.  But  the  Court  held  that  the  owner- 
ship had  remained  in  H.  during  the  auction,  and  the  plain- 
tiffs had  therefore  no  right  to  recover  the  goods  from  the 
defendant.  Lord  De  Villiers,  in  reference  to  the  question 
whether  the  auctioneer  had  the  right  to  sue  in  his  own 
name,  said  (p.  76)  : ‘‘  Whatever  the  nature  of  the  special 
property  of  the  auctioneer  may  be  under  English  law  in 
conferring  on  him  a right  of  lien  for  his  charges  and  a 
title  to  sue  the  purchaser,  no  English  case  has  been  cited 
in  which  such  special  property  has  been  held  to  confer  on 
him  a right  to  sue  third  parties  in  cases  like  the  present. 
Even  if  such  had  been  the  law  of  England,  I can  find  no 
authority  for  its  being  the  law  of  South  Africa.^’ 

There  seems  no  doubt  that,  where  the  auctioneer  sues 
for  a disclosed  principal,  he  cannot  sue  in  his  own  name 
for  the  purchase-price.  It  makes  no  difference  that  he 
guarantees  the  owner  the  purchase-price.  The  only  course 
is  to  obtain  cession  of  the  owner’s  rights. 


Writing  not  required  on  Sai.e  of  Fixed  Property.  We 
have  already  seen  that  it  has  been  decided  (Schuurman  v. 
Davy,  1908,  T.S.,  664),  that  a sale  of  fixed  property  by 
auction  is  valid  under  the  Transvaal  Proclamation  8 of 
1902  (ss.  22,  23,  30),  although  there  is  no  written  contract 
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signed  by  the  buyer  and  seller  or  their  agents  under  a 
written  authorisation  (p.  55). 

English,  French  & German  Law.  The  English  law  has 
been  already  set  out  in  this  chapter.  It  is  practically  the 
law  now  followed  in  South  Africa;  although  allowance 
must  be  made  for  the  fact  that  in  English  law  the  owner- 
ship of  a specific  thing  sold  is  transferred  without  delivery. 

The  French  Civil  Code  (Code  Napoleon)  does  not  lay 
down  any  principles  relating  specially  to  sale  by  auction. 

The  German  law  on  the  subject  of  sale  by  auction  is 
interesting.  Ihering,  the  great  jurist,  had  laid  down  that 
an  offer  could  not  be  made  in  incertam  personam,  that  is, 
to  the  world  at  large  {Jakrhuch  VII.,  pp.  167,  178).  This 
is  the  view  taken  by  the  Civil  Code  which  does  not 
regard  the  putting  up  of  goods  for  sale  by  an  auctioneer 
as  an  offer.  Consequently  a bid  is  not  treated  as  the 
acceptance  of  an  offer,  but  as  the  offer  itself.  An  offer  is 
irrevocable  for  the  time  it  is  deemed  to  be  given;  if  for 
a fixed  period  of  time,  during  such  time ; if  inter 
praesentes,  for  the  moment;  if  inter  absentee,  during  the 
period  the  offeror  would  ordinarily  expect  an  answer. 
(Code  artt.  145-148) . But  a bid  at  an  auction  ceases  to  be 
binding  as  soon  as  a higher  bid  is  made  or  as  soon  as  the 
lot  to  which  the  bid  refers  is  withdrawn  from  the  auction 
(art.  156). 
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on  sales  of  unascertained  things. . 

82 

Rouwkoop  

. . 

72 

Sale,  and  agency  

. . 

8 

definition  of 

. . 

1 

and  exchange 

7 
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Sale,  and  hire  of  services 

, , 

7 

and  pledge  

. . 

11 

Sample,  sales  by 

. . 

• • 

. . 70 

Seller,  duties  of  

, . 

..  Ill 

Servitude,  transfer  of 

, . 

..  103 

unknown  to  purchaser  . . 

..  133 

Shares,  defects  of  title  to  . . 

..  131 

Size,  misrepresentation  as  to 

. . 

..  183 

Special  quality,  warranty  of 

. . 

. . 152 

Specific  performance 

. . 

..  209 

Spendthrifts  . . 

. . 

23 

Stands,  sale  of 

63,  54,  55 

Statute  of  Frauds 

. . 

. . 

. . 56,  58 

Stoppage  in  transitu 

. . 

..  206 

Subject-matter  of  sale 

. . 

30 

Suspensive  condition.  See  Condition. 

Tenders  for  supplying  goods 

44 

Things,  in  litigation 

33 

incorporeal  . . 

. . 4,  104 

that  may  be  sold  . . 

30 

unascertained,  risk  of 

82 

Time  of  delivery  of  thing  sold 

. . 

..  117 

of  payment  of  price 

. . 

. . 

..  120 

Title,  defects  of  

. . 

. . 124 

giving  of  in  sale 

2 

Transfer,  costs  of  . . 

• • 

..  119 

of  servitudes 

. . 

..  103 

registration  of 

. . 

..  100 

Trespassers,  ejectment  of  . . 

..  112 

Trustees,  sale  by  . . 

• . 

24 

Tutor,  sale  by 

• . 

26 

Unascertained  things,  risk  of  . . 

. • 

82 

Voetstoots  . . 

. . 

. . 

77, 157 

Vrije  markt 

• >1 

..  126 

Waring 

1 

Warranty,  express 

. . 

. . 

146,  222 

implied  . . 

. . 

..  147 

of  special  quality 

. . 

..  152 

Wife  (see  Married  Women). 
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